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1 \ AN ACT to repeal 13.92 (1) (a) 3. and 13.92 (1) (¢); to amend 13.92 (intro.), 13.92

2 (1) (e) 5. and 19.32 (2); ar/ld/to create 13.97 16.61 (14), 19.32 (1bb), 19.38 and
i @&
LMSWQ 905.17 of the statutes; relating to: r1v1lege fop communications q,;lvcﬁmﬁ
(4D Qéglslators andlegislative staff and fecords relating to those communicationg
5 i except10n$' to gpubllc records {z aw, and conhdentlahty of drafting recofg’% T w’
~~~~~~ )éy 594 Sy ) Analysis by the Legislative Reference Bureau -;; \
—TLegislative privilege. [ P
This bill creates a statutory pr1v1lege makmg certam communications / §

conﬁdentlal and privileged from disclosure, including disclosure in court, that are; /i
between a legslator or a person acting on the legislator’s behalf, and legislative staff
members in various contexts, 1nc1ud1ng a legislator’s personal staff, staff of the ﬁve
nonpartisan legislative service- -agencies, and clerk and sergeant staff. The privilege
only applies to communications made-within the course of legislative business. The
- privilege also includes communications between a legislator, or a person acting on |
the legislator’s behalf, and any other person, if the communication occurs within the
course of legislative business. The draft defines “legislative. business” broadly to\
include all aspects of the legislative process but excludes criminal- conduct and
political campaigning. : \
The bill also creates a privilege for all records relating to a pr1v1leged N\

communication, and the bill creates a privilege for a legislator to refuse to disclose /3

/
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prevent alegislative staff member from disclosing information from which can

be determined the identity of any person Who communicates with the legislator in |

the course of legislative business. |
Th%mvﬂeges created - under the bill may only be waived by the express )

personal w Ver of the legislator. A legislative staff member is required t tofﬁssert and

may not Wa1 he privilege. Disclosure of a privileged communication or record by }

any person t\ ny other person does not constitute a waiver, including if the

disclosure is au ho ized. /§ o (
b5 Dy

éa ‘agencies. U )

L2 Collaboratzon\ak ong nonpartzsan legislative servw

Under thebill, the nonpartisan leglslatlve service agpnmes are required at all ™, |
times to observe the confidential nature of all communicgtions and records that may
- be privileged - under the bill\ However, the’ bill specrf{ ies that the confidentiality
requirements placed on nonpartisan legislative serv1ce agencies both under current
law @and under the blll)are not\to be construed- to prohibit staff of the legislative
service agencies from commumcatmg with each- Other for the purpose of serving the

legislature and its members. \

3. Public records. Y \

The bill includes the followmg exceptions to the public records law: i
1. The public records law apphes to ‘authorities,” including local governments, “"
elected officials, and state agencieg. The bill provides an exceptlon to the public
records law for commumcatlons nd other materials, including opinions, analyses,
briefings, background info ’”)’atlon . recommendations, suggestions, drafts, |
correspondence about drafts,and notes, that are c\reated or prepared in the process
of an authority reaching a ecision concerning a pol‘lcy or course of action, drafting
a document, or formulatlng an official commumcatlon The exception includes
interauthority and 1nt1"£t authority communications, \\but does not include: (a)
communications with/p persons not authorized to partlclpate in an authority’s process
‘ of making a de01s1o§, draftmg a document, or formulatmg an official communication;
(\ or (b) commun atlons with persons other than an authorlty, unless the
\

commumcatloryis within the scope of a contract between the person and an authority.
2. Under'the bill, no provision of the public records law or records retention law
that conflict$ with a rule or policy of the senate or assembly or joint rule or policy of |
the leglslature shall apply to a record that is subject to such rule or pohcy A similar
except;(p’x ex1sts under current law for conflicting provisions of the open meetings
law. / ~
l . Under the bill, all records of a reference, drafting, or research request made |
| e Leglslatlve Reference Bureau (LRB), including all drafting files; must remain |
/3““ - C ﬁdent1al at all times. Currently, the LRB’s reference and drafting serv1ces are /
[ required to be provided on a confidential basis, except that drafting records for |
\~__legislation that has been introduced are made gyeilable‘for,insp,ecti,oﬂr,lﬂ and copying. é

‘\

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:
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\%\\\ SEcTION 1. 13.92 (intro.) of the statutes is amended to read: 7 %\

e Y
- y
e

o

13.92 Legislative reference bureau. (intro.) There is-created a bureau to

be known as the “Legislative Reference Bureau,” headed by the chief of legislative
reference bureau. The leglslatlve reference bureau shall be strictly nonpartisan and \

shall at all times observe the conﬁdentlal nature of the reference or, drafting, and ‘>

research requests receryed by it, and all draftlngfﬁlkes and other records relating to
those reouestS_Shaljlﬁremain confidential at all times.\\ g
SECTION 2. 13.92 (1) (a) 3. of the statutes is repealed. ){l
) SEoTion 3. 13.92 (1) (c) of the statutes is repealed. -
// SECTION 4. 13.92 (1) (e) 5. of the statutes is amended to read:

13.92 (1) (e) 5. Microfilming, optical imaging or electronic formatting of
) reference materials and—legslatpze—dra&}ng—reeerds under par. (a) 1. and-3-

13 SECTION 5. 13.97 of the statutes is created to read —
CL?P 13.97 onfldentlahty of pr1v1leged communications and records, 't)
@ collaboratlon among legislative service agencies. (1) The leglslatwe service [~

LIG} ,,agenc1es under ss. 13. 91 13. 92 13.94, 13 95 “and 18. 96.shall-at all times observe“%

;/ = *« ) P Aﬁﬁﬂw % m

\];/,’Z;JQ conﬁdent:l% nature of all commumcatlons records, and 1nf‘0rmat10n that may bej‘

i8j \slrgJng:mto the pr1v1lege under S. 905 1\7 SW -

@ No g @ The confidentiality requirements imposed on nonpartisan legislative

@ service agencies under §ub. (1) andss. 13.91, 13.92, 13.94, 13.95, and 13.96 shall not

21 be construed to prohibit any staff member of a nonpartisan legislative service agency
22 from communicating with any staff member of another nonpartisan legislative
23 service agency for the purpose of serving the legislature and its members or from
24 disclosing any communication, record, or information in accord with a rule, custom,

25 policy, or practice of the legislature.
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SECTION 6

SECTION 6. 16.61 (14) of the statutes is created to read:
16.61 (14) CERTAIN RECORDS OF THE LEGISLATIVE BRANCH. No provision of this
section that conflicts with a rule or policy of the senate or assembly or joint rule or
policy of the legislature shall apply to a public record that is subject to such rule or

policy.

%‘\ 19.32 (1bb) “Deliberative materials” means communications and other

materials, including opinions, analyses, briefings, background information,
recommendations, suggestions, drafts, correspondence about drafts, and notes, that

\\ . . . . e .
are created or. prepared in the process of reaching a decision concerning a policy or
N, e
\ Y

course of action \(‘)’r\ in the process of drafting a document or fqrmulating an official
AN -~

communication. \\f‘Deliberative materials” inclqdeﬁ interauthority and
intra—authority commuﬁications, but do not include: g

(a) Communications with persons who a:'g,,e'ﬂot authorized to participate in the
process of reaching a decision, (il\rafting/,ga{/;iocument, or formulating an official
communication.

(b) Communications with persons other than an authority, unless the

communication is within thef’é,/Cope of a contract between the person and an authority.

SECTION 8. 193/2(2) of the statutes is ani\ex}ded to read:

19.32 (2) “}}ét:/()rd” means any material on\Which written, drawn, printed,
spoken, Visu%l‘;”gf electromagnetic information or electr\(\)n{:ally generated or stored
data is rec()/r/ded or preserved, regardless of physical form o}c\haracteristics, which

that has been created or is being kept by an authority. “Record” includes, but is not

e : :
limited to, handwritten, typed, or printed pages, maps, charts, photographs, films,

recordings, tapes, optical disks, and any other medium on which electronically

SEcTION 7. 19.32 (1bb) of the statutes is created to read: - \7//

Y

\,
|
|
|
|
|
|
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1 generated or stored data is recorded or preserved “Record” does not mclude drafts,
2 notes, preliminary computations, and like materlals prepared for the orIgInator S
3 per;)nal use or prepared by the originator in the name of a person for whom the
4 or1g1nat\or is working; deliberative materials; materials wh&eh that are purely the\
5 personal property of the custodian and have no relation to h1s or her office; materials \\
6 to which access is limited by copyright, patent, or beguest, and published materials %
7 in the possession of an authority other than a publieflibrarywhieh that are available j
8 for sale, or which that : are available for Inspectlon at a public library. 1
9 SEcTION 9. 19.38 of the statutes i is created to read: | 1
10 19.38 Legislative records No prov1s10n of this subchapter that conflicts with 1\\
11 a rule or policy of the senate or assembly or joint rule or policy of the legislature shall ’\
12 apply to a record that is subJect'{cd\ such rule or policy. \
13 SECTION 10. 905.17 of t//he statutes is created to read: E
14 905.17 Commumcatlons 1nvolv1ng legislators and legislative staff; ‘
15 records. (1) DEFINITIONS As used in th1s sectmn “
16 (a) “Clerk staff” means all of the followmg' |
17 ;

|
1. The assembly chief clerk and employees assigned to the assembly chief }
/ ,‘
18 clerk’s ofﬁce |

.

AN

\ f
19 2. [l‘he senate chief clerk and employees assigned to the senate chief clerk’s ;
20 office y / . k
21 (b) “Employee” includes paid and unpaid interns. \ \

22 /f (c) 1. “Legislative business” means all aspects of the legIslatlve process, shall

23 be broadly construed, and includes all of the following:

|

|

|

a. Researching, drafting, circulating, discussing, introducing, and amending J

\“\25 legislative proposals.
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SECTION 10
b. The development of public policy, including research, analysis,
consideration, and discussion of issues relevant to public policy.
C\ All aspects of legislative proceedings.

d. Ah\matters related to the policies, practices, and procedures of the leglslatlve

AN
~

branch \
e. All matters related to the work of a legislative committee:

f. Investigations and oversight.

g. Constituent relations. /
h. All other powers, duties, and functions assigned by law, rule, custom, policy,

or practice to the legislature, one house of the legislature, a committee of the
legislature, or a member of the legisla{ure-/,/“’/'f

2. “Legislative business” does n(<t include criminal conduct or political

campaigning. ‘ \

(d) “Legislative staff member means a\{nember of the clerk staff, sergeant
staff, nonpartisan staff, or personal staff. \

(e) “Legislator” means a current or former m\ember of the legislature or a
legislator—elect. For purposes of the privileges under th1s\sect10n a legislator’s term

of office shall be con51dered to begin on the date of certlﬁcatlon of the legislator’s

\
5,
5,

election to thai; ,ofﬁce. \

Y

) “Npﬁpartisan staff” means the heads and employees of the nonpartisan
N\
legislative service agencies under ss. 13.91, 13.92, 13.94, 13.95, and 13.96.
(g) “Personal staff” means the employees assigned to or interning in the office

of ,&iaf/yleg‘islator.

(h) “Record” means information that is inscribed on a tangible medium or that

is stored in an electronic or other medium and is retrievable in perceivable form.
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(i) “Sergeant staff” means all of the following:
m::?»’\‘\
1. The assembly sergeant at arms and employees assigned to the assembly

sergeant éﬁ‘\qrms’ office.
2. The séﬁate sergeant at arms and employees assigned to the gghate sergeant

at arms’ office.
(2) GENERAL RUEE OF PRIVILEGE. (a) A legislator hasf,,,a’ }brivilege to refuse to

6
7 disclose and to prevent é\kkle‘g‘islative staff member fromﬂgiiéf;losing all of the following
8 communications, if made ‘k{fvi‘thin the course of %:leé%slative business during the
9 legislator’s term of office:
10 1. A communication betweé’n the lyeg‘i’élator or a member of the legislator’s V’
11 personal staff, or another person acti;}g' bn behalf of the legislator, and a member of ’

12 the clerk staff or sergeant staff.
2. A communication betvveen the leéislator or a member of the legislator’s

13

personal staff, or another péfson acting on behalf of the legislator, and a member of

14
15

the nonpartisan staff. -~
3. A communéCétion between the legislator or ’étﬁperson acting on behalf of the

16
17 legislator and ag;rﬁember of the legislator’s personal staff.
4. A cqﬁﬁunication between 2 or more members of the nonpartisan staff, clerk

18
staff, or s,g’i*geant staff related to the legislative business of a legislator.
législator’s personal
\ |

19
\

\
i

5 A communication between 2 or more members of the
\ |

/

/

20
21

&
4

staff
6. A communication between the legislator or a member of the legislator’s

22 /
personal staff, or another person acting on behalf of the legislator, and any other

23

g

i‘ 24 person. \
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1 (b) A legislator has a privilege to refuse to disclose and to prevent a legislative
2 staff member from disclosing all records relating to a communication made under
3 par. (a) 1. to 6. /,,/
4 (c) Alegislator has a privilege to refuse to disclose and to ggeve;t a leg‘islatiVe
5 staff member from disclosing information froni which can b% ;,,a’s;é}ertained the identity
6 of any person Who communicates with the legislator Wlthm the course of legislative
7 business during the legislator’s term of office. , /
8 (d) Any privilege that may be claime@.abg; a legislator under pars. (a) to (c)
9 continues to apply With:respect to a forme;' legislative staff member to the same
10 extent the privilege applied With resgeeé to that legislative staff member when he or
11 she was a legislative staff member.ﬁ
12 (e) Alegislator’s privilege to pfevent a personal staff member from disclosing
13 a communication, record or information. under pars. (a) to (¢) only applies with
14 respect to the personal staff of that leglslator
15 3) EXPRESS WAIVER REQUIRED. (a) A pr1v1lege under this section may be waived
16 only by the express personal waiver of each leglslator who may claim the privilege.
17 (b) D1sclosure of a communication, record, or information that is privileged
18 under thls section by any person to any other person, regardless of whether that
19 dlsclesure is authorized by the legislator and including a d1sclosgre under s. 13.97
20 (%);kgshall not constitute a waiver. \\.\
21 / (c) A legislative staff member or former legislative staff member\shell assert
22 wh

2015 — 2016 Legislature -8 - LRB-2550/P4

and may not waive a privilege under this section on behalf of a legislator Wh@{nay

claim the privilege.

RS
——t
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SECTION 10

‘M

4) CONSTR qCTION Nothing in this SeCtl()‘nm }

—

2 in any way a pr1v11ege or other protectlon avallable to alegislator under€ommon lavs[%
- : , .
3 _,,,/or/any other law ( S -
i s bt > Jvﬁ,r“””
4 \\E}«\J(\JTION 11 Inltlal applicability.
,,,,, i
5 (1) LQ%ISMTM PRIVILEGE. The treatment of sectlon 905 17 of the statutes first fg
. ;
6 applies to act1oﬁs~\o\1; special proceedings thatare commenced on the effective date of F
N U
7 this subsection. ”\“\\K %
8 (2) PUBLIC RECORDS. The treatment of section 19.32 (1bb) and (2) of the statutes %
9 first applies to a request for 1nspect10n copymg, or disclosure of a record under
10 section 19 35 (1) of the statutes that is recelved on the effective date of this
11 subsectlon ""“”m%
p T
12 // (3) DRrAFTING RECORDS. The treatment of section 13.92 (1ntr07 and(1) (a) 3., (¢),
7 /
13 /’ and (e) 5. of the statutes first applies to a proposal introduced on the effectlve\Qate /
1 4 Of thl S Sub se Ctl on. mew&&mg‘t’“mmWV‘ = . : . e e }
15 (END)
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LEGISLATIVE REFERENCE BUREAU

INSERT A

Under this bill, no provision of the public records retention law that conflicts
with a rule or policy of the senate or assembly or joint rule or policy of the legislature
applies to a record that is subject to such rule or policy. A similar exception exists
under current law for conflicting provisions of the open meetings law.

The bill also specifies that the confidentiality requirements placed on
nonpartisan legislative service agencies under current law are not to be construed
to prohibit staff of the legislative service agencies from communicating with each
other for the purpose of serving the legislature and its members.

END INSERT A



