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1\ AN ACT to repeal 13.92 (1) (a) 3. , d 13.92 (1) (c); to amend 13.92 (intro.), 13.92 

\ 

(1) (e) 5. and 19.32 (2); anefto create 13.97, 16.61 (14), 19.32 (lbb), 19.38 and 

•• 905.17 of the statutes; ~lating to: ~ communications ~~--
~~,,~,---

2 

(47) 

5 

(Eigislators afil'.b legislative staff and 11-o,,,..,.. ... n 
-~,,,""'~""'"""""'""'=~,""'-=.c,.;·.v.·.~~ 

relating to those communicatio:g.~;; 

_j/'' t' ,( 't· · excep 10n$1 o public records Qii.)Y, .. a!ld confideiitfality.ofdrafting_:r:e~Q:r 
< •' • ., " ••<;-·=''""•>"•''v'-o,;c.~,~·· •' .";>J•-~ 

Analysis by the Legislative Reference Bureau 

'r.-Eegis7ativeprivilege. 
This bill creates a statutory privilege making certain communications / 

confide~tial and privileged from disclosure, including disclosure in COll,.ft, that are/· 
between a legislator, or a person acting on the legislator's behalf, arid legislative stafil' 

~<- ,j 

member~ in var~ous»cnRt~~ .. !.~' inc.lu·d. i~g a.·· l·e .. gisla .. t .. o ... r's pe.rsonal staff, staff of t~e. fiv~\' nonpartisan legislative serv1ce-ag~ncies, and clerk and sergeant staff. The privilege 
only applies to communications made·within the course of legislative business. The 
privilege also includes communications between a legislator, or a person acting on 
the legislator's behalf, and any other person, if the com:rnunication occurs within the 
course of legislative business. The draft defines "legislative business" broadly to \ 
include all aspects of the legislative process but excludes criminal .conduct and \ 
political campaigning. \ 

The bill also creates a privilege for all records relating to a privileged \ 
communication, and the bill creates a privilege for a legislator to refuse to disclose ,,,) 

~<'"' 
.. -..--· 
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ancj prevent a legislative staff member from disclosing information from which can 
be det__ermined the identity of any person who communicates with the legislator in 
the co~e of legislative business. 

Th:~r.ivileges crea~ed ·under t~e b~ll may only. be ~aive~ by t~~xpress 
personal w~er of th~ l~gislato~. A legislative s~a~ member is re9-mr~d Jfissert and 
may not warn~e~h.e privilege. Disclosure of a privileged commumcatipp:""or record by 
any person todmy other person does not constitute a waiver, /i;{cluding if the 
disclosure is au 'hb~ed. ,?' 

.. . 2. Collaboratio~~~,~'!g nonJJ_artisa~ le~islativ,e serv~~~~agencies . . , j <,, 
Under the"'bill, \he onpartisan legislative service ~g~ncies are reqmred at all ', 

times.t~ obse~e the co~d. tial nature of all c~mmun~catfons and records tha~ ~~y ) 
·~ be 12:ivJ.leged un,_c!~!'..JhE\bilL ~()~~~~~~_th~Jbill s~~9l1fes t~at ~.11~~<;>nfidentiahty 

reqmrements placed on rronp tisan legislative sery}ce agencies{botti, under current 
law iand under the bill,) at~ not\~ be construed/£6 prohibit staff.Of the legislative 
service agencies from comm'unicating with ea~~ther for the purpose of serving the 
legislature and its members. \ /~/' 

-- \ f./ 

3. Public records. \ ')(~// 
The bill includes the following e ~p~ons to the public records law: 
1. The public records law appli o "at\thorities," including local governments, 

elected officials, and state agenciE1 ·.·.,The bil~ provides an exception to the public 
records law for communications. lfnd other materials, including opinions, analyses, 
briefings, background infor,piation, \ recomrrt\ndations, suggest~ons, drafts, 
correspondence about drafts,;.;and notes, that are cr~ated or prepared m the process 
of an authority reaching a.1ft'ecision concerning a poii\Y or course of action, drafting 
a document, or formul~;tifng an official communication. The exception includes 
interauthority and indy{a.-authority communications\but does not include: (a) 
communications witJtpersons not authorized to participate in an authority's process 
of making a decisiopt drafting a document, or formulating an official communication; 
or (b) commun/ations with persons other tha~ an \iuthority, unless the 
communicatio:g,.fis within the scope of a contract between the p~'r~on and an authority. 

\ 2. Und~the bill, no provision of the public records law or records retention law 
'\ that conflic;/ with a rule or policy of the senate or assembly or jofut rule or policy of 
. the legisl~ture shall apply to a record that is subject to such rule or policy. A similar 

J

. except/" o. :'exists under current law for conflicting provisions of the 6p~n meetings 
law. f '· , 

1 ~'· Under the bill, all records of a reference, drafting, or research request made 
1
1 t Legislative Reference Bureau (LRB), including all drafting fileS)'.must·{emain 
)• · c ential at all times. Currently, the LRB's reference and drafting services are 

/ required to be provided on a confidential basis, except that drafting recordsror 
\,__ .. Jegislationthat hasbeep intrmi_u,G_e.Q.are made ayailable for inspection and copying. !'. 

The people of the state of Wisconsin, represented in senate and assembly, do 
enact as follows: 

''- \ 

\ 
\ 
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SECTION 1 

13.92 Legislative reference bureau. (intro.) There is,cfe,ated a bureau to 

be known as the ''Legislative Reference Bureau," headed by the chief of legislative 

reference bureau. The legislative reference bureau shall be strictly nonpartisan and 

shall at all times observe the confidential nature of the reference BF~ drafting1 and 

research requests received by it1 and all drafting files and other records relating to 

\ 
8 SECTION 2. 13.92 (1) (a) 3. of the statutes is repealed. 

,'/ 

,,// 

7 those requests shall remain confidential at all times. 

9 SECTION 3. 13.92 (1) (c) of the statutes is repealed. 

I 10 SECTION 4. 13.92 (1) (e) 5. of the statutes is amended to read: 

{ 13.92 (1) (e) 5. Microfilming, optical imaging or electronic formatting of 

W~~!e~en~~-:U~~:i~.~~~-Q:JegiJ!la.J!iY_Q~dr¢'1!!-1g records under par. (a) 1. and 3. 

13 SECTION 5. 13.97 of the statutes is created to read: 

Q 13.97 ~f~~~~tiality of. privileged communications 

@ f ollaboration among legislative~~':~~~ag_"_~~~Th~ ]~gislati(~ service !"­
(~.~) (. agenci~s under ss. 13.91, 13-lt~~:3.94, 13.95, and 13.ll~t all times obs~ \. 
~)' confid~~~ture of all con;y;t' \ations, records; and i~ormation tltfi(111_~~ 
is) -Sllbj-~tQj~ge Qr~ileg:~~nder s. 905.1>7. 

~ No ff @)The con~~enti~~;;;·- re;~;;~:~~ts imposed on nonpartisan legislative 
~ ® service agencies under ~b. (1) ~ ss. 13.91, 13.92, 13.94, 13.95, and 13.96 shall not 

21 be construed to prohibit any staff member of a nonpartisan legislative service agency 

22 from communicating with any staff member of another nonpartisan legislative 

23 service agency for the purpose of serving the legislature and its members or from 

24 disclosing any communication, record, or information in accord with a rule, custom, 

25 policy, or practice of the legislature. 
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SECTION 6 

16.61 (14) CERTAIN RECORDS OF THE LEGISLATIVE BRANCH. No provision of this 

section that conflicts with a rule or policy of the senate or assembly or joint rule or 

policy of the legislature shall apply to a public record that is subject to such rule or 

policy. 

SECTION 7. 19.32 (lbb) of the statutes is created to read: 

'\'"." 19.32 (lbb) "Deliberative materials" means communications and other 

m:ferials, including opinions, analyses, briefings, background information, 
~ . 

recomm'en~ations, suggestions, drafts, correspondence about drafts, and .. notes, that 

' are created ol\prepared in the process of reaching a decision concern1r;.g a policy or 
' . 

" course of action 'or in the process of drafting a document or formulating an official ' . 
' communication. ',·~'Deliberative materials" include interauthority and 

\, 
intra-authority commu~ic.ations, but do not include: 

(a) Communications ~h persons who are not authorized to participate in the 

process of reaching a decisio~dfafting/~(document, or formulating an official 

communication. \ .. 

(b) Communications wi~h persons other than an authority, unless the 

communication is within the/~~ope of a con~i;.:t between the person and an authority. 
. \ 

SECTION 8. 19.34/(2) of the statutes is a~'e:p.ded to read: 
/ ' 

/ ' 19.32 (2) "~ecord" means any material on which written, drawn, printed, 
/ ~ 

/ ' spoken, visua}{or electromagnetic information or electror:iically generated or stored 
/ \ 

data is /c6rded or preserved, regardless of physical form o~"haracteristics, whioh 

tha~)"as been created or is being kept by an authority. "Record~~des, but is not 

lj:fu'ited to, handwritten, typed.,. or printed pages, maps, charts, photographs, films, 
/ 

< 
recordings, tapes, optical disks, and any other medium on which electronically 
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SECTION 8 

' . 
generated or stored data is recorded or preserved. "Record" does not includ~ drafts, 

'rr0tes, preliminary computations~ and like materials prepared for the"o;i~inator\ 
~ . / I 

persohal use or prepared by the originator in the name of a person for whom th~ 

origina;;,r ,:s working; deliberative materials; materials ~1;l»i~at are purely the\ 

personal pr6perty of the custodian and have no relation to .h1s or her office; materials \ 
! I 

to which access is limited by copyright, patent~ or bequest; and published materials 
/ 

in the possession ofan authority other than a public library v,rhich that are available 

for sale, or which that are available for inspection at a public library. 
'\ 

SECTION 9. 19.38 of the statutes is created to read: 
/ 

//, 

19.38 Legislative records. No:provision of this subchapter that conflicts with 
\ 

a rule or policy of the senate or ass~mbly or joint rule or policy of the legislature shall 
/ 

/ 
apply to a record that is subjegt to\such rule or policy. 

// \ 

f \ 
SECTION 10. 905.17 ofPthe statutes is created to read: 

905.17 Commuriications involving legislators and legislative staff; 

records. (1) DEFIN}TIONS. As used in this section: 
/ 

(a) "Clerk st~ff' means all of the follo~ing: 
1. The 

1

,ssembly chief clerk and employees assigned to the assembly chief 

clerk's office. 
! 

\ 

2. The senate chief clerk and employees assigned to the senate chief clerk's 
// 

office./ 
l 

/'(b) "Employee" includes paid and unpaid interns. 
E 

\ 

!"' 
22 ;· (c) 1. "Legislative business" means all aspects of the legislative process, shall 

23 //be broadly construed, and includes all of the following: 
J' 

24,(~,~ a. Researching, drafting, circulating, discussing, introducing, ahd amending 

legislative proposals. 
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SECTION 10 

b. The development of public policy, including research, analysis, 

consideration, and discussion of issues relevant to public policy. 

~11 aspects oflegislative proceedings. 

d. Anmatters related to the policies, practices, and procedures of the l~gislative 
~ / 

~ . 
branch. ~ 

e. All matter~ted to the work of a legislative committee. 

f. Investigations and oversight. 

g. Constituent rela~s. / 
\ / 

' ! 

h. All other powers, duties, and functions assigiied by law, rule, custom, policy, 
\ . 

or practice to the legislature, o~e house of t}le legislature, a committee of the 

legislature, or a member of the legiJature. /', 
\ 

\ 
2. "Legislative business" does not include criminal conduct or political .\ 

\ 
\ 
\\ 

campaigning. 

(d) "Legislative staff me:n~her" means ~~ember of the clerk staff, sergeant 

\ ' 
staff, nonpartisan staff, or personal staff. 

(e) "Legislator" means a current or former member of the legislature or a 
\ 

legislator-elect. For purposes of the privileges under thi~s.ection, a legislator's term 
\ 

of office shall be considered to begin on the date of certifica·~ion of the legislator's 
\\ 

election to that office. \ 

(D "Nonpartisan staff' means the heads and employees o~~he nonpartisan 

legislative service agencies under ss. 13.91, 13.92, 13.94, 13.95, and\;3.96. 

/i), "Personal staff'' means the employees assigned to or internin~~e office 

of a legislator. 

(h) "Record" means information that is inscribed on a tangible medium or that 

is stored in an electronic or other medium and is retrievable in perceivable form. 

I_ \ 
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SECTION 10 

(i) "Sergeant staff' means all of the following: 
~~ 

.1> .. The assembly sergeant at arms and employees assigned to the assembly 
~-,,,\ 

·• 
sergeant at·~rms' office. 

2. The seiiate sergeant at arms and employees assigned to the senate sergeant 

at arms' office. 

(2) GENERAL RULE OF PRIVILEGE. (a) A legislator has .a /privilege to refuse to 

disclose and to prevent a legislative staff member from disclosing all of the following 

communications, if made within the course of legislative business during the 

legislator's term of office: 

1. A communication between the legislator or a member of the legislator's 

personal staff, or another person acting on behalf of the legislator, and a member of 

the clerk staff or sergeant staff. 

2. A communication between the legislator or a member of the legislator's 

personal staff, or another person acting on behalf of the legislator, and a member of 

the nonpartisan staff. 

3. A communjcation between the legislator or a.person acting on behalf of the 

legislator and a .member of the legislator's personal staff. 

4. A coµlmunication between 2 or more members of the nonpartisan staff, clerk 

I 
staff, or s~rgeant staff related to the legislative business of a'legislator. 

\ 
5/ A communication between 2 or more members of the legislator's personal 

'\ 
\ 

6. A communication between the legislator or a member of the legislator's 

23 personal staff, or another person acting on behalf of the legislator, and any other 

24 person. 
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SECTION 10 

(b) A legislator has a privilege to refuse to disclose and to prevent a legislative 

2 staff member from disclosing all records relating to a communication made under 

3 par. (a) 1. to 6. 
\'Z;;z 

4 . (c) A legislator has a privilege to refuse to disclose and to pr;e{~nt a legislative 
/#" 

5 staff member from disclosing information from which can beas~ertained the identity 
'7/y 

6 of any person who communicates with the legislator wi,thin the course oflegislative 

7 business during the legislator's term of office. 

8 (d) Any privilege that may be claimed by a legislator under pars. (a) to (c) 

9 continues to apply with respect to a former legislative staff member to the same 

10 extent the privilege applied with res:[Ject to that legislative staff member when he or 

11 she was a legislative staff member. 

12 (e) A legislator's privilege to prevent a personal staff member from disclosing 

13 a communication, recor~ or information under pars. (a) to (c) only applies with 

14 respect to the personal staff of that legislator. 

15 (3) ExPRESS WAIVER REQUIRED. (a) A privilege under this section may be waived 

16 only by the express personal waiver of each legislator who may claim the privilege. 
,#" 

/ 

17 (b) Disclosure of a communication, record, or information that is privileged 

18 under t'gis section by any person to any other person, regardless of whether that 

19 discfosure is authorized by the legislator and including a disclosure under s. 13.97 

20 (2), shall not constitute a waiver. 

21 (c) A legislative staff member or former legislative staff member ~hall assert 

'"" 
22 and may not waive a privilege under this section on behalf of a legislator wfro may 

~-

claim the privilege. 
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SECTION 10 

~. (~)Co~;;;.otlring in this s;~~: construed to ~!!ti'lct 
in any7~ privilege,9Qr'·uther prot~9ti6r; available to 8'.legislator un~mon:~la'X. 

. /~;~~ other law. (····~--~~~·~~··~···· ···· · .. 
---~.~ .....•••.. ,,.-

~ON 11. Initial applicability. / . /_./· 

(1) 1.~ISLATIVE PRIVILEGE. The treatment of section 905.17 of the statutes first 
~.. . 

applies to actiolis·oJ' special proceedings that are commenced on the effective date of ··,., 
this subsection. "'·, 

"'"'....,~ ., 
(2) PuBLIC RECORDS. The t~~t~nt of section 19.32 (lbb) and (2) of the statutes 

first applies to a request for inspectioil.> copying, or disclosure of a record under 

10 section 19.35 (1) of the statutes that is red:'lived on the effective date of this 
'· 

11 

12 

13 

14 

15 

"--,,"'o 

subsection. 
~,,,~,, 

'>, 
'• 

•.. "'"~"-··~··-.. 
(3) DRAFTING RECORDS. The treatment of section 13.92 (intro~Tand(l) (a) 3., (c), 

and (e) 5. of the statutes first applies to a proposal introduced on the effe::~~ate 
of this subsection. 

(END) 
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Under this bill, no provision of the public records retention law that conflicts 
with a rule or policy of the senate or assembly or joint rule or policy of the legislature 
applies to a record that is subject to such rule or policy. A similar exception exists 
under current law for conflicting provisions of the open meetings law. 

The bill also specifies that the confidentiality requirements placed on 
nonpartisan legislative service agencies under current law are not to be construed 
to prohibit staff of the legislative service agencies from communicating with each 
other for the purpose of serving the legislature and its members. 

END INSERT A 


