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Appendix I

LEGALIZATION AND FAMILY FATRNESS —- AN ANALYSIS

I. GENERAL, PURPOSE OF THE UNITED STATES TMMIGRATION IAWS AND ‘THE
IMMIGRATION REFORM AND CONTROL ACT OF 1986 (IRCA)

On November 6, 1986, President Reagan signed the Immigration Reform and
Control Act of 1986 (IRCA) into law. This legislation, the most
conprehensive reform of our Immigration laws since 1952, makes great
strides to control illegal immigration while preserving our heritage of
legal immigration, :

While the theme of this legislation is focused on gaining control of cur
borders and eliminating the illegal alien problem through firm vet fair
enforcement, it alsc reflects the nation's concerns for aliens who have
been long-time illegal residents of the United States.

This is accomplished through a generous legalization program that is
based on the same concepts of fairness that undexlie the lawful
irmigration system. Both paths offer an orderly transition to permanent
residence for those who have established their eligibility and provide an
opportunity for family members to immigrate under a process that does not
reward people who have circumvented the law bv entering illegally.

Immigration by close relatives of permanent residents and citizens of the
United Stategs forms the core of a lawful system centered on the
reunification of families; the overwhelming majority of some six hundred
thousand pecple who iImmigrate each year are such immediate family
members. By legalizing their status, aliens who have been in this
country since 1982 gain access to our family-oriented immigration policy,

and ensure that their spouses and children may enter lawfully.

II. CONCEPT OF IEGALIZATION UNDER IRCA

IRCA is an enforcement law; its primary purpose is to stop illegal
immigration. The legalization program is one part of a package that
includes employer sanctions, enhanced border enforcement, the Systematic
Alien Verification for Entitlements ({SAVE) program, and a provision for
removal of criminal aliens.

legalization was the balance~-a one-time program to legalize certain
aliens, even though they were illegal, and allow them to become part of
the American mainstream. This delicate balance was achieved through a
statute that was carefully constructed to make passage of the bill
possible. Even as crafted, legalization was still so controversial that
the margin in favor of the provision in the House of Representatives was
only seven votes,

The Congress accamplished the legalization balance by limiting the
program to aliens with substantial ecuities in the United States. It did
not intend to place all illegal aliens within a legal status. Jamary 1,
1982, was set as the eligibility date for legalization, thus setting
forth clear boundaries for establishing ties to this country. Those
illegal aliens who arrived in the United States after January 1, 1982,
remain illegal and are subject to deportation.



INTERPRETER RELEASES, QOctober 26, 1987

1201

Appendix I, continued
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This Congressional intent as it applies to each alien is evidence in the
plain meaning of the statute. This intent is further magnified by the
legislative historv of the bill, including the House Report, the State
Report, the Conference Report, and the Congressional floor debates
-(1986) . There is nothing in these documents that would indicate Congress
wanted to provide immigration benefits to others who didn't meet the
basic criteria, including families of legalized aliens. To the contrary,
the Senate Judiciary Committee stated in its report that:

It is the intent of the Comnittee that the families of legalized
aliens will obtain no special petitioning right bv virtue of the
legalization. They will be required to "wait in line" in the same
manner as immediate family members of other new resident aliens, 8.
Rep. No. 99-131, 99th Cong., 1 Sess. 343 (1985}.

With the legislative history so clear, the authority of the Attornev
General to grant resident status must extend only to aliens who qualify
on the merits of their own case, and not through a broad, extralegal
derivative basis.

HOW LEGALIZATTON HAS WORKED

In the six months allowed to prepare for implementation of the program,
the INS engaged in an. unprecedented action which opened the full

- regqulatory process to the public. Comments were solicited at the

earliest stage, and the thousands of responses were carefully considered
in “developing the final product, — Meanwhile, INS undertock an
implementation effort never matched in the agency's history. By May 5,
1987, cne hundred and seven (107) new offices were opened with 2,000
people hired to staff these offices; a major automated data system was
developed and installed; the public information campaign was begun; and
training was provided to all that were to work in the legalization
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.As of October 16, 1987, roughly 5 1/2 months after opening, we have
accepted over 865,000 applications. Over B85% of these applications were
filed directly with the INS, indicating that there is no "fear factor" —
the alien populatien that has come forward exhibits trust in the
JImmigration Service, With this participation rate alreadv doubling the
results of all other legalization programs throughout the world in
modern-day history, expectations are that 2 million illegal aliens will
be processed by May 4, 1988,

HOW IEGALYZATION SUPFORTS THE DUAL THEMES OF LEGAL IMMIGRATION AND
FAMILY UNIFICATTON

Through the legalization program made possible by IRCA, several million
pecple will be able to shift from an illegal to a legal status. They
will be able. to come "out of the shadows", become full active
participants in our society, and eventually become United States
c:.tlz‘ens. Many of these millions are in family units which have filed as
a unit and have been found eligible for legalization. Many parents of
United States citizen children have qualified on the merits of their own
cases under IRCA.

The INS is exercising the Attorney General's discretion by allowing minor
children to remain in the United States even though they do not qualify
on their own, but whose parents (or single parent in the case of divorce
or death of spouse} have qualified under the provisions of IRCA. The
same discretion is to be exercised as well in other cases which have
specific humanitarian considerations.
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Many family members who would have otherwise been judged ineligible for
legalization may now quahfy due to recent pollcy decisions., Applicants
who resided illegally in the United States prior to January 1, 1982, but
who subsequently departed and then used legal nonimmigrant documents to
re-enter the United States to resume their illegal residence, are now
considered eligible for legalization benefits with the filing of a waiver
to dvercome the fraud at entry.

Upon being approved for permanent resident status, the legalized alien
will be eligible to bring in immediate relatives under the current
provisions of the Immigration and Nationality Act. ‘Therefore, families
of legalized aliens will be unified in the same manner as other immigrant
families who have been waiting outside of the United States. (See the
following chart for comparisons).
Legal Imigration

"1, Married couple with wife in U.S. and husband in foreign country

2. Lawful resident wife files petition for husband

3. Petition approved; husband gains right to inm:Lgrate under
© . preference system

4. Busband must wait for visa; cannot wait in U.S,

5. If husband eai_es to U.8. illegally, he is subject to deportaticn
- if routinely encountered

6, Husband must returmn to hame country to cbtain visa when :Lt is
available

legalization
1. Married couple apply for legalization
2. Wife approved; husband denied
3. XNo effort to deport husband based on legalization application

4. Later INS contact (i.e., at place of work) could result in
deportation proceedings against husband

5. Wife gains permanent resident status; files petition for husband
6. See steps 3 - 6 under legal Immigration

FAMILY FAIRNESS

Congress, as well as the INS, recognized that there is a basic issue of
fairness involved in the enactment of IRCA, Fairness dictates that
illegal alien family members of persons eligible for legalization not be
treated more favorably than the family members of legal permanent
residents who may have to wait years to came to the United States due to
the backlog of a demand for visas. To grant a derivative legalization
benefit to unqualified aliens who are merely related to a qualified
applicant would be unfair when put in this context. Such a break from
fairness and tradition would also act as a magnet for others to enter the
United States in an illegal manner, marry a qualified legalization




INTERPRETER RELEASES, October 26, 1987

1203

Appendix I, continued

applicant, and attempt to gain benefits. This would create a second

legalization program contrary to the intent of Congress and upset the
delicate balance of IRCA.

A

s

Legalization is a unique act.  Basic equity between those 1legal
immigrants who patiently wait in foreign countries for legal visas and
those who entered illegally, but have contributed to America and are
being forgiven, shculd be maintained. However, unquallfa.ed family
members will ke in no worse a position than they were prior to the
enactment of IRCA. In fact, as noted above, it is to the benefit of the
unqualified to have their eligible relative apply for legalization in
that it may qualify them in the future for pexrmanent residence.

UNFOUNDED BELIEF THAT UNLESS LEGALIZATION IAW EE EJCPANDH), FAMILIES WILL
BE BROREN UP

As previously noted, legalization allows many families to stay in this
country legally. Without legalization, individuals who are in the United
States illegally have- no right to any benefits of the immigration law and
may not petition for relatives.

To the extent that there is a family separation, the separation was
usually accomplished by the alien who left his or her family behind in
the home country to seek an illegal life in the United States. If the
family is separated because of legalization and decides not to wait for a
legal means to bring the family unit together again in the United States,
the option is always available for the family unit to return £o the home

country.
| INS PROCEDURES TO HENDLE FAMILY FAIRNESS ISSUES

Under the law no information from the legalization application will be
used against any applicant or their family. Once family members are
recorded on the application, there canncot be subsequent modifications.
Thus it is in the ineligible alien's best interest to be recorded as a
family member now.

The confidentiality factor of the application, which Congress included in
the legislation, prevents INS from taking any action as a result of
information provided in the application. The only way family members of
a legalization applicant would come under deportation proceedings is if
they are apprehended during a routine INS operation at a workplace.

INS district directors may exercise the Attorney General's authority to
indefinitely defer deportation of anyone for specific humanitarian
reasons. They will continue to examine any case that involves an
immediate relative of a successful legalization applicant. The district
directors are instructed to review all evidence submitted, make a
recommended finding, and make available all such cases for review and
concurrence. This ummsual step is being taken to ensure the consistency
of decisions throughout the Service.

Guidelines for INS officials regarding the basis for issuing voluntary
departure are as follows:

1. Voluntary departure shall generally not be granted to the ineligible
spouses of legalized aliens whose only claim to such discretionary
relief is by virtue of the marriage itself. Likewise, such relief is
not available to the ineligible parents of either legalized
applicants or United States citizen children.
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IX.

2. Instead, certain camelling or hwmanitarian factors must exist in
addition to the family relationship and hardships caused by
separation, ‘

3. In general, indefinite wvoluntary departure shall be granted to
urmarried children under the age of eighteen (18} years who can
establish that they were in an unlawful status prior to November 6,
1986. Such children should be residing with their parents and the
granting of wvoluntary departure should be conditioned on the fact
that both parents {or, in the case of a single parent household, the
parent the child lives with) have achieved lawful temporary resident
status.

CONCLUSICHN
The United States is now nearly half way through the largest program in

world history to allow many illegal aliens to become legal. Legalization
is a balance to enforcement efforts to deter and control illegal

immigration through border enforcement, Jjob market and entitlement
enforcement to deny jobs and entitlements to illegal aliens and stronger
efforts against criminal aliens. By May 1988, the United States will
legalize an estimated 2 million pecple, five times those legalized by all
other countries in the world.

Many of these 2 million being legalized are families. Additional
exercise of the Attorney General's discretion by INS assures that minor
children living with their parents will be covered. Spouse not directly

.eligible for legalization will be reviewed on a case-by-case basis and
.can he granted permission to remain if special humanitarian factors are

present., Other ineligible spouses of legalized aliens are placed in the

~exact - same - position as “spouses of legal- immigrants — they can become -

legal residents through the petition process.

Therefore, legalization itself is the most significant effort of the
Congress and the Administration to pursue the goal of U.S. immigration
laws ~= family unification. Out of faimess to our legal system, to
legal immigrants waiting patiently in 1line, and to adhere to
Congressional intent, there is no basis to "blanket in" all ineligible
spouses. They, like all American immigrants, must follow the laws and
fundamental principles of fairmess.

It is extremely important, however, that persons who believe they are
eligible for legalization apply because of the unique protection the law
offers through the confidentiality provision., They should appear at an
INS ILegalization Office or pursue their case through a church or other
organization (Qualified Designated Entity) whether or not other family
members qualify, in order to ensure that their family situation is
resolved through the lawful immigration process.
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Alan C, Neiscn October 21, 1987
Cammissioner
U.5. Immigration & Naturalization Sexvice




