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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF WISCONSIN
MILWAUKEE DIVISION
ERIC O’KEEFE, and
WISCONSIN CLUB FOR GROWTH, INC.,
Plaintiffs,
Case No. 2:14-cv-00139-RTR

v.
FRANCIS SCHMITZ, in his official and
personal capacities,
JOHN CHISHOLM, in his official and
personal capacities,
BRUCE LANDGRAF, in his official and
personal capacities,
DAVID ROBLES, in his official and
personal capacities,
DEAN NICKEL, in his official and
personal capacities,
GREGORY PETERSON, in his official
capacity,
Defendants.

DEFENDANT FRANCIS SCHMITZ’S SUPPLEMENTAL OPPOSITION TO
PLAINTIFFS’ MOTION FOR PRELIMINARY INJUNCTION
Defendant Francis Schmitz respectfully submits this supplemental response in opposition
to Plaintiffs’ Motion for Preliminary Injunction. As an initial matter, and as was first raised in
Defendants’ Joint Response in Opposition to Plaintiffs’ Motion for Preliminary Injunction (D.’s
Mem. at 2, n. 2), Plaintiffs have not moved to enjoin any conduct by Mr. Schmitz. P.’s Mot. at 1
(“Plaintiffs . . . move this Court . . . to enter an order enjoining Defendants Chisholm, Landgraf,
Robles, and Nickel (‘Defendants’) . . .”). For this reason alone, any injunctive relief Plaintiffs
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now seek against Mr. Schmitz should be denied.1 Even if the Plaintiffs properly moved to enjoin
Mr. Schmitz’s conduct with regard to the John Doe proceedings, their motion should be denied
for the reasons set forth below and in Defendants’ opening brief.
PROCEDURAL BACKGROUND
As discussed in Defendants’ Joint Response in Opposition to Plaintiffs’ Motion for
Preliminary Injunction (Dkt. No. 48) and Defendants’ Motion to Stay (Dkt. No. 35), and as
further discussed by Mr. Schmitz’s counsel during the Court’s Scheduling Conference on March
13, 2014, Mr. Schmitz was prejudiced by the confidential nature of the John Doe proceedings,
insofar as state court orders and Wisconsin Statute § 12.13(5) limited Mr. Schmitz’s ability to
make an evidentiary showing as to why Plaintiffs’ Motion for Preliminary Injunction should be
denied. Those constraints have since been lightened, albeit not entirely removed. First, on
March 22, 2014, Judge Gregory Peterson issued an Order for Qualified Use and Dissemination
of John Doe Materials (All Proceedings) which authorized Mr. Schmitz to “use the information,
transcripts, documents and other materials gathered in [the John Doe proceedings] for all
purposes related to the defense of the lawsuit in case no. 14CV00139.” Schmitz Dec., Ex. A.
Second, the Government Accountability Board (“GAB”) has since authorized Mr. Schmitz, who
is under contract with the GAB and therefore subject to Wisconsin Statute § 12.13(5), to attach
to this filing the affidavits that have been executed as part of the John Doe proceedings.
Schmitz Dec. at ¶ 28. The GAB has also authorized Mr. Schmitz to cite and quote from
documents that either the Plaintiffs or the other Defendants have filed in this matter. Id. at ¶¶ 26,
28.

1

Nevertheless, Mr. Schmitz still has an interest in having the other defendants (for whom
injunctive relief has been sought) to assist him in the investigation.
2
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SUPPLEMENTAL FACTUAL BACKGROUND
On September 5, 2012, Judge Barbara Kluka authorized the commencement of a new
John Doe proceeding in Milwaukee County “[b]ased upon the sworn testimony of Investigator
Robert Stelter of the Milwaukee County District Attorney’s Office, and the Affidavit of Robert
Stelter dated August 10, 2012.” Chisholm Mot. to Dismiss, Leib Dec., Ex. O. Mr. Stelter’s
affidavit states that “[t]he purposes and goals of this John Doe investigation would be to”:
a.
Determine the nature and extent of an agreement or
understanding related to the solicitation by Scott Walker,
gubernatorial candidate, and Friends of Scott Walker (FOSW), the
personal campaign committee of Scott Walker in the 2011 and
2012 recall elections, for contributions to organizations regulated
by Title 26 U.S.C. 501(c)(4) contrary to Wisconsin Stats sec.
11.10(4), 11.26, 11.27 and 11.61(1)(b);
b.
Determine whether the circumstances under which the
solicitation and use of said campaign contributions were to
circumvent the provisions of Wisconsin Stats sec. 11.26 and
11.27(1) by individuals and others identified above, for a criminal
purpose in order to avoid the requirements of Wisconsin Stats. sec.
11.06(1) and 11.27(1).
Schmitz Dec., Ex. B at 1-2. Mr. Stelter’s affidavit provides “background” on certain individuals
associated with both Friends of Scott Walker and Wisconsin Club for Growth:
R.J. Johnson was a paid advisor to the Friends of Scott Walker and
was also involved with the Wisconsin Club for Growth (WiCFG),
an organization under Title 26 U.S.C. 501(c)(4).
...
. . . Kate Doner was a fundraiser with Doner Fundraising working
on behalf of FOSW in conjunction with the Wisconsin Club for
Growth in 2011 and 2012.
...
. . . Kelly Rindfleisch is presently employed by an independent
company
performing
work
for
the
Friends
of
Scott Walker. Rindfleisch was actively involved in coordinating
fundraising by Scott Walker on behalf of the WiCFG organization.
3
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Id. at 5. Supporting exhibits are attached to Mr. Stelter’s affidavit, which include and establish
the following:
[Id. at ¶ 12; Exhibit 2] An April 28, 2011, email from Kate Doner to R.J. Johnson that
states: “As the Governor discussed . . . he wants all the issue advocacy efforts run thru
one group to ensure correct messaging. We had some past problems with multiple
groups doing work on ‘behalf’ of Gov. Walker and it caused some issues. In Wisconsin,
a 501(c)(4) is the legal vehicle that runs the media/outreach/GOTV campaign. The
Governor is encouraging all to invest in the Wisconsin Club for Growth. Wisconsin Club
for Growth can accept Corporate and Personal donations without limitations and no
donors disclosure.” (emphasis added)
[Id. at ¶¶ 13-15; Exhibit 3] A June 20, 2011, email from Kelly Rindfleisch to Scott
Walker that forwards an itinerary for a fundraising trip that provides background on
donors Scott Walker was scheduled to meet. Among the talking points related to these
scheduled meetings are the following: “Stress that donations to WiCFG are not disclosed
and can accept corporate donations without limits”; and “Let them know that you can
accept corporate contributions and it is not reported.” The talking points also encourage
Scott Walker to request contributions for “your 501c4.”
[Id. at ¶ 19; Exhibit 9] A September 7, 2011, email from Kate Doner to Scott Walker,
R.J. Johnson, Keith Gilkes and Kelly Rindfleisch, containing “quick thoughts on raising
money for Walker’s possible recall efforts.” In regard to “CFG” (Club for Growth), these
thoughts were suggested: “Take Koch’s money”; “Get on a plane to Vegas and sit down
with Sheldon Adelson. Ask for $1m now.”; “Corporations. Go heavy after them to
give.”; “Create a new c4.” (emphasis added)
[Id. at ¶ 20; Exhibit 10] A March 20, 2012, email from Kate Doner’s associate to Scott
Walker relating to a scheduled meeting with an individual donor. The email advised
Scott Walker that “[t]his meeting is for WiCFG Funds” and noted, “THE ASK:
contribute $100k to WiCFG.”
[Id. at ¶ 21; Exhibit 11] A March 30, 2012, email to Scott Walker in which the
unidentified email sender writes, “I’ll find out about party limits but make sure he gives
to WiCFG.”
On December 10, 2012, Mr. Stelter executed a second affidavit with regard to the new
John Doe proceeding, entitled “Affidavit in Support of a Request for Search Warrants and
Subpoenas.” Schmitz Dec., Ex. C. Mr. Stelter’s affidavit contains a “Summary of Probable
Cause”:

4
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During 2011 and 2012, R.J. Johnson, Governor Scott Walker,
Keith Gilkes,2 and others, conspired to use WiCFG to coordinate
political activity in response to recall elections against Wisconsin
state senators, as well as Governor Walker. . . . Because WiCFG is
a social welfare organization organized under Title 2 U.S.C.
501(c)(4); it can involve itself in limited political activity, provided
that “supporting or opposing candidates” does not become the
organization’s primary purpose. Corporations could lawfully
contribute to the “501(c)(4) organization so long as the
expenditures were not coordinated or made with the cooperation,
consultation or at the request of a candidate or political party.
However, during 2011 and 2012, WiCFG became the means for
coordinating political campaign activities of the 501(c)(4)
organization with personal political campaign committee of
Governor Walker, in particular coordinating activities of FOSW
with WiCFG with respect to the recall of Governor Scott Walker.
Contributions were personally solicited by Governor Scott Walker
to WiCFG, a “501(c)(4)” organization in order to circumvent the
reporting and contributions provisions of Wisconsin Stats. secs.
11.10(4), 11.06(1), and 11.27(1) that would constitute a violation
of Wisconsin Stats. Sec. 11.26, 11.27 and 11.61(1)(b). The
contributions to WiCFG solicited by Governor Walker in
opposition to his recall provided donors with a means to support
Governor Walker through anonymous contributions and corporate
contributions to WiCFG without any contribution limits.
Id. at ¶¶ 21-22 (formatting omitted; footnotes added). Supporting exhibits are attached to Mr.
Stelter’s affidavit, which Mr. Stelter summarizes under the subheading “Facts Establishing
Probable Cause.” These exhibits include and establish the following:
[Id. at ¶ 40; Exhibit 29] In 2011, Wisconsin Club for Growth sponsored ads supporting
Scott Walker.
[Id. at ¶ 32; Exhibit 22] A June 1, 2011, email from Kelly Rindfleisch to Scott Walker
containing “talking points” for a scheduled meeting with a donor: “Would he give $250k
for your 501c4. Let him know that you can accept corporate contributions and it is not
reported.”

2

Mr. Stelter provides the following background on Keith Gilkes: “Keith Gilkes was the
campaign manager for Scott Walker when he ran for Governor of the State of Wisconsin in
2010. Gilkes then served as Chief of Staff to Governor Scott Walker from January 3, 2011 to
about the end of September 2011. He then served as a campaign advisor to the Friends of Scott
Walker in 2011 through the recall campaign in June 2012.” Id. at 14.
5
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[Id. at ¶ 39; Exhibit 28] An August 18, 2011, email from Keith Gilkes to Scott Walker
with “suggested remarks by RJ” for a “Donor Call”: “Our efforts were run by Wisconsin
Club for Growth and operatives R.J. Johnson and Deb Jordahl,3 who coordinated
spending through 12 different groups. Most spending by other groups was directly
funded by grants from the club.” The email also reflects that “Wisconsin Club for
Growth raised 12 million dollars and ran a soup to nuts campaign.” (emphasis added)
[Id. at ¶¶ 46, 67-68; Exhibits 35, 36, 62-64] A December 19, 2011 email indicating Scott
Walker was to be a participant in a conference call on December 22, 2011, that was
arranged by James Buchen of Wisconsin Manufacturers and Commerce (“WMC”). The
purpose of the conference call was to discuss the pending recall elections. Bank records
from WiCFG reflect that WMC was the recipient of over $2.5 million dollars in 2012
from WiCFG. As summarized by Mr. Stelter, “WMC and WMC Issue Mobilization
Council Inc. subsequently produced and aired advertisements promoting Governor Scott
Walker and criticizing Mayor Tom Barrett, who was subsequently the Democratic
candidate opposing Scott Walker during the gubernatorial recall campaign.”
[Id. at ¶ 51; Exhibits 42, 100] A February 23, 2012, itinerary of Scott Walker that
reflects a conference call with David Hanna. On February 27, 2012, the WiCFG bank
account reflected a wire transfer of $50,000 from the account of the David William
Hanna Trust.
[Id. at ¶¶ 53, 55; Exhibits 44, 100] A March 7, 2012, email from Kate Doner to Scott
Walker advising him regarding “meetings to make happen while in Sea Island . . . . Paul
Singer: Grab him.” On May 8, 2012, $250,000 was deposited into the WiCFG account
via wire transfer from the account of Paul Singer.
[Id. at ¶¶ 54, 56; Exhibits 45, 47] A March 10, 2012, email Scott Walker sent to Kate
Doner stating that “Bruce and Suzie Kovner said they want to give more.” On March 22,
2012, the WiCFG bank account reflected a deposit of $50,000 from the account of Bruce
Kovner. The memo line of the check reflects the check is for “501c4-Walker.”
[Id. at ¶¶ 52, 56; Exhibits 44, 47] A March 10, 2012, itinerary that indicates Scott
Walker met with Barry Maclean, the CEO of the Maclean-Fogg Company. On May 17,
2012, the WiCFG bank account reflects a deposit of $100,000 from the Maclean-Fogg
Company.
[Id. at ¶¶ 52, 56; Exhibits 44, 47] A March 10, 2012, itinerary that indicates Scott
Walker met with Michael Sullivan of SAC Capital Advisers. On April 13, 2012, the
WiCFG bank account reflects a $1,000,000 deposit from the account of Stephen Cohen,
the founder and manager of SAC Capitol Advisors.

3

Mr. Stelter provides the following background on Deborah Jordahl: “Deborah Jordahl worked
with R.J. Johnson with respect to Wisconsin Club for Growth (WiCFG) . . . Jordahl was a paid
employee of WiCFG . . . and a signatory to the WiCFG bank account.” Id. at ¶ 15, Ex. 3-4.
6
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[Id. at ¶ 61; Exhibits 53, 55] A March 30, 2012 email that indicates Scott Walker was
meeting with Donald Trump. WiCFG bank records reflect a $15,000 contribution from
Donald Trump on April 3, 2012.
[Id. at ¶ 63; Exhibits 56, 57] An April 10, 2012, Jennifer Bannister sent an e-mail to
Governor Walker regarding a phone call with Ken Langone which she asked “How did
the phone call with Langone go this morning?” WiCFG bank records reflect that on
April 10, 2012, Mr. Langone made a $15,000 contribution to WiCFG.
[Id. at ¶ 64; Exhibits 58, 59] An April 17, 2012, email to Scott Walker advising him to
ask Larry Nichols, Chairman of Devon Energy, to contribute “$250k in support of your
recall.” (emphasis in the original) WiCFG bank records reflect a $50,000 contribution
from Devon Energy on May 3, 2012.
[Id. at ¶¶ 65, 66; Exhibits 60, 61] An April 20, 2012, email to Scott Walker, among
others, providing a briefing for a meeting on that day facilitated by Eric O’Keefe with
Keith Colburn and Richard Colburn. Scott Walker was to attend the meeting for the
solicitation of $100,000 “in support of the recall.” On April 27, 2012, the WiCFG bank
account reflects a deposit of $25,000 from the account of “K. Colburn.” On May 7,
2012, the WiCFG bank account reflects a deposit of $50,000 from the account of Richard
Colburn.
[Id. at ¶ 69; Exhibit 66] A January 6, 2012 email from Nonbox (a media production
company) to R.J. Johnson, Deborah Jordahl and Keith Gilkes. Attached was a
preliminary ad for review. In reference to this email, among others, Mr. Stelter
summarized as follows: “R.J. Johnson was involved in the recall campaign not only in
conjunction with the activities of WiCFG, but as a paid advisor to FOSW. He provided
guidance and approval for ads; he was also involved in FOSW campaign strategy.”
[Id. at ¶ 69; Exhibit 67] A February 29, 2012, email from Scott Walker containing a
script. R.J. Johnson advised Governor Walker that they could talk about it at “Pro-video”
and “we’ll make it all work.”
[Id. at ¶ 77; Exhibit 74.2] Bank records indicate that Citizens for a Strong America
(CFSA) was the recipient of at least $1.52 million dollars in 2012 from WiCFG. Mr.
Stelter summarizes that “Jordahl and R.J. Johnson were involved with the activities of
CFSA that functioned as a conduit for funded activities of other organizations in support
of Governor Walker against the recall.”
Based on these and the other attached exhibits, Mr. Stelter concluded the following:
. . . Governor Walker solicited donations to WiCFG . . . providing
donors with a means to support Governor Walker through
anonymous contributions and corporate contributions to WiCFG
without any contribution limits. The solicitation of contributions
. . . to a “501(c)(4)” organization to circumvent the reporting and
7
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contributions provisions of Wisconsin Stats. secs. 11.10(4),
11.06(1), and 11.27(1) constituted a violation of Wisconsin Stats.
Sec. 11.26, 11.27 and 11.61(1)(b). The coordination of political
campaign activities of WiCFG with FOSW by operation of
Wisconsin Stats. sc. 11.10(4), would impute all WiCFG
contributions to FOSW.
Id. at ¶ 76.
On June 20, 2013, the Government Accountability Board (GAB) issued a “Resolution
Authorization Investigation” that was based on the two affidavits executed by Mr. Stelter, as
described above, and that concluded the following:
Those materials contain information that a number of individuals
who worked for, or were agents of, Friends of Scott Walker
(“FOSW”) . . . cooperated and coordinated with various
organizations, including Wisconsin Club for Growth and WMC
Issues Mobilization Council, in obtaining contributions and
making disbursements for the purchase of television, radio, and
print advertising, as well as GOTV efforts, by those organizations
in support of Governor Scott Walker and Republican state senators
or opposed to Democratic candidates, all of whom were subject to
recall elections in 2011 and 2012. The activity engaged in
allegedly included Governor Walker personally asking a number of
donors to make contributions to the Wisconsin Club for Growth
and the involvement of individuals connected with FOSW . . . in
the shaping of messages to be contained in television, radio and
print advertising purchased by that organization, as well as GOTV
efforts.
Chisholm Supp. Opp., Leib Dec., Ex. A at 2. The GAB also described the purpose of the
investigation:
The investigation’s purpose is to learn if there is probable cause to
believe that Governor Scott Walker, FOSW . . . Wisconsin Club
for Growth . . . and other individuals, organizations, and
corporations named in the John Doe materials, specifically those
individuals, organizations, or corporations identified in the
Affidavit in Support of a Request for Search Warrants and
Subpoenas incorporated herein as if stated in full, violated §§
11.05, 11.06, 11.10, 11.24, 11.25, 11.26, 11.27, 11.36 and 11.38,
Wis. Stats, including criminal violations of Chapter 11.

8
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The GAB specifically authorized “the issuance of subpoenas to any organization or

corporation named in the John Doe materials, its agents and employees, and to any committee or
individual named in the John Doe materials, specifically those individuals, organizations, or
corporations identified in the Affidavit in Support of a Request for Search Warrants and
Subpoenas incorporated herein as if stated in full . . . .”

Id.

The GAB’s resolution was

“approved by the five members of the State of Wisconsin Accountability Board.” Id.
Between July 22 and August 21, 2013, the District Attorneys for the Counties of
Columbia, Dane, Dodge and Iowa petitioned for the commencement of a John Doe investigation
in their respective counties. Chisholm Mot. to Dismiss, Leib Dec., Ex. B-E. Each of these
petitions was supported by an affidavit executed by the respective County’s District Attorney,
which “incorporate[d] by reference” the August 10 and December 10, 2012, affidavits executed
by Mr. Stelter, as described above. Chisholm Mot. to Dismiss, Leib Dec., Ex. B-E.
The search warrants subsequently issued in the John Doe Proceedings were supported by
a September 28, 2014, “Affidavit in Support of a Request for Search Warrants” that was
executed by Dean Nickel and which “incorporate[d] by reference the [Mr. Stelter] affidavits and
corresponding exhibits dated December 10, 2012.” Schmitz Dec., Ex. D. Mr. Nickel’s affidavit
provides a summary of the additional exhibits attached to it in support:
R.J. Johnson was directly involved with operations of the Friends
of Scott Walker (FOSW) campaign, as well as Wisconsin Club for
Growth . . . essentially coordinating the campaign activities of both
entities . . . . As a gubernatorial recall candidate, Scott Walker
raised funds for his personal campaign committee (FOSW) and
simultaneously personally raised funds for WiCFG which was also
involved in political activity to his benefit . . . During 2011 and
2012, WiCFG became the means for coordinating the political
activities of WiCFG with other 501(c)(4) organizations and the
personal political campaign committee of Governor Walker . . . .
As a consequence by operation of Wisconsin Stats. secs. 11.6 and
11.10(4), FOSW and the respective campaigns were subject to the
9
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same restrictions on the receipt of contributions as FOSW and
were required to report contributions made to WiCFG, but did not.
Id. at ¶ 10. With regard to R.J. Johnson and Deborah Jordahl, Mr. Nickel provided the following
background:
R.J. Johnson and Deborah Jordahl are principals in Coalition
Partners as well as Johnson / Jordahl Strategic Communications . .
. R.J. Johnson identifies as his clients . . .Wisconsin Club for
Growth . . . . R.J. Johnson was paid by FOSW. According to
public campaign finance information, in 2011 R.J. Johnson
received $60,000 and in 2012 he received $20,000. A review of
subpoenaed bank records reflects $80,000 in payments from
FOSW to R.J. Johnson and Associates from April 2011 to July
2012. During substantially the same time frame, R.J. Johnson and
Associates were paid $20,237 by WiCFG from February 2011 to
June 2012. R.J. Johnson and Associates were also paid $816,258
by Nonbox. R.J. Johnson directed activities of Wisconsin Club for
Growth (WiCFG), Citizens for a Strong America (CFSA), and
Friends of Scott Walker (FOSW), and through WiCFG and CFSA,
provided funding for other 501(c)(4) organizations . . . that ran ads
supporting Governor Scott Walker, criticizing his opponent, or
were involved in activities assisting Republican senate recall
elections. Coalition Partners was paid $631,147.56 by Nonbox, an
advertising agency that placed political ads on behalf of FOSW
and other organizations, from February 2011 to June 2012 . . . .4
All the checks issued by WiCFG were signed by Deborah Jordahl.
Id. at ¶¶ 11-13, 15. The exhibits supporting Mr. Nickel’s affidavit establish and include the
following:
[Id. at ¶ 27, n. 32; Exhibits 7.2, 7.3]: WiCFG bank records reflect that Gogebic
Taconite LLC donated $700,000 to WiCFG in 2011-2012. As Mr. Nickel states,
“After the recall elections, special legislation was approved in 2013 expediting the
mining permit and approval process for Gogebic Taconite. Recently special
legislation was also introduced benefiting Gogebic Taconite by closing access to
publicly available forest at the proposed mining site in Northern Wisconsin. The
legislation was supported by Governor Walker as well as WiCFG.”
[Id. at ¶ 43; Exhibits 21.1, 21.2] Ten Capitol Inc. created ads for WMC supporting
Scott Walker during the recall. Consistent with a commission for ad placement, R.J.
Johnson and Associates received $50,000 from Ten Capitol on June 22, 2012.
4

Mr. Nickel reports that WiCFG paid Nonbox $368,200 for working as its media buyer. Id. at
22.
10
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WMC-IMC bank records reflect wire transfers in April and May 2012 to Ten Capitol
totaling $3,355,000. As Mr. Nickel summarizes, “Coinciding with the wire transfers
to Ten Capitol, WMC-IMC received payments from WiCFG; for example, on May 4,
2012, WMC-IMC deposited $1,000,000 from WiCFG; on May 7, 2012 WMC-IMC
wired $1,000,000 to Ten Capitol. On April 24, 2012, WMC-IMC wired $712,000 to
Ten Capitol; on April 25, 2012 it received $1,000,000 from WiCFG.”
[Id. at ¶ 45; Exhibit 22] An April 10, 2012, email from Nonbox, an advertising
agency, to R.J. Johnson regarding media produced for Scott Walker’s recall campaign.
Attached to that email is a listing of ads produced, under the title “Client: Scott
Walker for Governor.”
On September 30, 2013, Robert Stelter executed a new affidavit entitled “Affidavit in Support of
a Request for Subpoenas.” Schmitz Dec., Ex. E. Mr. Stelter “incorporate[d] by reference” his
two previous affidavits, described above. Id. With regard to his request for a subpoena for
documents directed at Wisconsin Club for Growth and individuals associated with it, including
Mr. O’Keefe, Mr. Nickel “submit[ted] that [he] believe[d] these [subpoenaed] records will
produce information relevant to this investigation . . . based upon the information detailed in the
Affidavit of Dean Nickel dated September 28, 2013.” Id. The requested subpoenas were issued
by Judge Kluka on the same day and served on Plaintiffs on October 3, 2013. Chisholm Mot. to
Dismiss, Leib Dec., Ex. T; O’Keefe Dec. at ¶ 41.
On February 24, 2014, after granting Plaintiffs’ Motion to Quash the subpoenas, Judge
Peterson entered an Order in which he observed that “if my decision [granting the motion to
quash] is upheld, the ultimate and inevitable consequence will be to terminate the John Doe
investigation.” Chisholm Mot. to Dismiss, Leib Dec., Ex. I at 2. The Order further stated that
“the State shall not examine any material secured from any source by legal process such as
subpoena or search warrant.” Id. On March 22, 2014, Judge Gregory Peterson entered an Order
for Qualified Use and Dissemination of John Doe Materials (All Proceedings) which authorized
Defendants to use the information, transcripts, documents and other materials (“John Doe

11
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Material”) gathered in the John Doe proceedings for purposes related to the defense of the
above-captioned lawsuit. Schmitz Dec., Ex. A.
SUPPLEMENTAL ARGUMENT
The above supplemental facts further demonstrate why (1) Plaintiffs are not likely to
succeed on the merits, (2) Plaintiffs will not suffer irreparable harm if the injunction is not
granted, and (3) the effect of granting the injunction will greatly harm the “public interest.” See,
e.g., Meridian Mut. Ins. Co. v. Meridian Ins. Group, Inc., 128 F.3d 1111, 1114 (7th Cir. 1997).
I.

Plaintiffs Are Not Likely to Succeed on the Merits
A.

The John Doe Proceedings Are Not Based on Bad Faith

Plaintiffs claim that, “[o]n the merits, Defendants’ actions can only be regarded as an
unlawful bad-faith abuse of law-enforcement proceedings intended as retaliation for Plaintiffs’
political activism.” P.’s Mem. at 30. In support of this claim, Plaintiffs appear to suggest that
the Government Accountability Board (“GAB”) should have been provided an opportunity to
conduct an investigation and assess whether there was sufficient evidence for the John Doe
proceedings to commence in Columbia, Dane, Dodge and Iowa Counties, after Wisconsin
Attorney General J.B. Van Hollen declined to assist “citing potential conflicts of interest.” P.’s
Mem. at 19-20. Plaintiffs, in particular, suggest that the GAB was the proper authority to
determine whether those John Doe Proceedings could commence on a good-faith basis: “Indeed,
potential campaign-finance violations had been referred to the GAB in other high-profile cases to
avoid possible conflicts and the appearance of impropriety, as well as to allow the GAB to
exercise its discretion in interpreting and administering the state’s campaign-finance law.” Id.
at 19.

12
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Contrary to Plaintiffs’ claims, the GAB did determine there was a good-faith basis to
commence John Doe proceedings in Columbia, Dane, Dodge and Iowa Counties. Indeed, the
GAB was apprised of the evidence – namely, the facts and exhibits contained in Mr. Stelter’s
affidavits of August 10 and December 10, 2012 – underlying the John Doe Proceedings as early
as June 2013 and authorized an investigation identical to the one commenced in Milwaukee,
Iowa, Dane, Columbia and Dodge Counties:
Those materials contain information that a number of individuals
who worked for, or were agents of, Friends of Scott Walker
(“FOSW”) . . . cooperated and coordinated with various
organizations, including Wisconsin Club for Growth . . . in
obtaining contributions and making disbursements for the purchase
of television, radio, and print advertising, as well as GOTV efforts,
by those organizations in support of Governor Scott Walker and
Republican state senators or opposed to Democratic candidates, all
of whom were subject to recall elections in 2011 and 2012. The
activity engaged in allegedly included Governor Walker personally
asking a number of donors to make contributions to the Wisconsin
Club for Growth and the involvement of individuals connected
with FOSW . . . in the shaping of messages to be contained in
television, radio and print advertising purchased by that
organization, as well as GOTV efforts. . . . The investigation’s
purpose is to learn if there is probable cause to believe that
Governor Scott Walker, FOSW . . . Wisconsin Club for Growth . . .
and other individuals, organizations, and corporations named in the
John Doe materials, specifically those individuals, organizations,
or corporations identified in the Affidavit in Support of a Request
for Search Warrants and Subpoenas incorporated herein as if stated
in full, violated §§ 11.05, 11.06, 11.10, 11.24, 11.25, 11.26, 11.27,
11.36 and 11.38, Wis. Stats, including criminal violations of
Chapter 11.
Chisholm Supp. Opp., Leib Dec., Ex. A (formatting omitted). The fact that the non-partisan5
GAB resolved that there was a good-faith basis to commence such an investigation, based on the
5

All members of the GAB must be former judges. Wis. Stat. § 15.60. The names of potential
board members are put forward by a candidate committee, consisting of one court of appeals
judge from each of the four districts. Wis Stat. §§ 5.052, 15.60(2). All members of the board are
nominated by the Governor. Members of the board must, by statute, be confirmed by a twothirds vote of the state Senate—a provision designed to ensure bipartisan consensus of the board
13
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very same affidavits justifying the commencement of the John Doe Proceedings, refutes
Plaintiffs’ claims that the John Doe Proceedings are an “unlawful bad-faith abuse of lawenforcement proceedings.” Indeed, the GAB’s resolution was unanimous. Id.
Similarly, the special prosecutor appointed to the John Doe Proceedings, Mr. Schmitz,
cannot be said to be acting in bad faith because he wanted to retaliate against Plaintiffs for their
political views and positions. First, even before he was appointed special prosecutor, Mr.
Schmitz was contacted by a senior staff member of the GAB and asked if he might be interested
in working on the John Doe proceedings, subject of the above-captioned lawsuit, and serving as
a special prosecutor. Schmitz Dec. at ¶ 6. After further discussions with the GAB and others, he
accepted the offer. Id. In itself, the fact that the GAB, not any of the other Defendants, first
contacted Mr. Schmitz to act as special prosecutor establishes that his involvement was not
rooted in bad faith or motivated by retaliatory animus. Indeed, Mr. Schmitz uses an office at the
GAB in Madison, Wisconsin, to help him fulfill his duties as the special prosecutor. Schmitz
Dec. at ¶ 9.
Moreover, even before he was appointed special prosecutor, the GAB appointed Mr.
Schmitz as a special investigator for the GAB upon the execution of a Wisconsin Government
Accountability Board Agreement for Special Investigator 2013-2014 (“Agreement”). Schmitz
Dec. at ¶ 7. Pursuant to the Agreement, Mr. Schmitz was to investigate matters referred to him
by the GAB for appropriate action for determination of whether violations of Wisconsin’s state
campaign finance statutes (“Chapter 11”) or other laws administered by the GAB have occurred.
Id. The GAB thereafter directed Mr. Schmitz to investigate the conduct of various persons and
organizations, with regard to coordination of their political advocacy, including expenditures,
members actually chosen. Wis. Stat. 15.07(1)(a). Both the Board and the staff must be nonpartisan. Wis Stats. §§ 5.505(2m)(d)-(e), 15.60(4)-(8).
14
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with political candidates, their agents and their personal campaign committees. Id. Plaintiffs
cannot claim that the GAB’s decision to employ Mr. Schmitz to investigate the same conduct
investigated in the John Doe Proceedings was in any way based on bad faith or that Mr. Schmitz
was simply “assigned as a pretext to cure the impropriety of the partisan District Attorney’s
office pursuing the matter.” O’Keefe Dec. at ¶ 47.
Nor can Plaintiffs claim that Mr. Schmitz is motivated by retaliatory animus based on his
own political views. Not only is Mr. Schmitz a former member of the Republican Party, he
voted for Governor Scott Walker in Wisconsin’s 2012 gubernatorial recall election.6 Schmitz
Dec. at ¶¶ 11-12. During the recall campaign, while still employed by the U.S. Department of
Justice as an Assistant U.S. Attorney, he was involved in assisting law enforcement to
investigate potential threats against Governor Scott Walker. Schmitz Dec. at ¶¶ 4, 13. Passage
of 2011 Wisconsin Act 10, also known as the Wisconsin Budget Repair Bill, did not affect his
employee rights or benefits because he was a federal employee, not a state employee; in addition,
Mr. Schmitz generally supported the Governor’s efforts to balance the State budget.

Schmitz

Dec. at ¶ 14. Prior to his contractual relationship with the GAB (August 17, 2013) and his
appointment as special prosecutor (August 23, 2013), he did not have any involvement with, or
knowledge of, Eric O’Keefe or the Wisconsin Club for Growth or any of the other conservative
groups he is allegedly retaliating against. Schmitz Dec. at ¶ 15. Prior to being contacted by the
GAB in late July 2013, he did not have any involvement with any John Doe Proceedings and did
not speak to any of the other Defendants regarding any John Doe Proceedings. Schmitz Dec. at ¶
16.

He has not been aware at any time of any retaliatory motive that underlies the

commencement and continuation of any John Doe proceedings. Schmitz Dec. at ¶ 17. Nothing
6

Mr. Schmitz is not a current member of a political party and does not currently maintain an
affiliation with any political organization. Schmitz Dec. at ¶ 10.
15
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Mr. Schmitz has observed, heard or read since becoming involved in this investigation would
allow him to conclude that this investigation was motivated or based upon anything but reliable
information which provides a basis to conclude that a violation of Wisconsin law may have
occurred. Schmitz Dec. at ¶ 18. He would never be part of an investigation that was conducted
for a retaliatory purpose as such an investigation would be improper and unethical. Id. Nor does
he harbor any ill will towards the Plaintiffs, or others whose conduct or actions are being
investigated, for their political views or for the political positions they have taken. Schmitz Dec.
at ¶ 19.

Contrary to Plaintiffs’ suggestions (O’Keefe Dec. at ¶ 40), in his role as a special

prosecutor, while Mr. Schmitz has sought input and counsel from others involved in the
investigation, he has made the final decisions on what actions to take and the content of
pleadings and other filings. Schmitz Dec. at ¶ 20.
In short, Plaintiffs do not and cannot establish that Mr. Schmitz had any retaliatory
animus, or is aware of any retaliatory animus, with regard to the John Doe Proceedings.
B.

The John Doe Proceedings Are Based on a Valid Legal Theory and Facts
Demonstrating a Reasonable Belief a Crime Occurred

Not only does the GAB’s unanimous resolution establish that the John Doe Proceedings
were commenced on a good-faith basis, it also demonstrates that the legal theories underlying the
John Doe proceedings are supported by valid interpretations of Wisconsin’s campaign finance
laws. Indeed, the GAB’s resolution specifically concludes that “[c]oordination with a candidate
or candidate committee transforms . . . purportedly independent disbursements and even true
‘issue ads’ into in-kind or monetary contributions to a candidate.” Id. at 1 (citing Op.El.Bd. 00-2
and Wisconsin Coalition of Voter Participation v. SEB, 231 Wis.2d 670 (Wis. Ct. App. 1999)).
In addition, the Director and General Counsel of the GAB, Kevin Kennedy, recently reaffirmed

16
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that the type of coordinated activity the John Doe proceedings is targeting is, indeed, “subject to
campaign regulation because the coordination results in political contribution”:
The G.A.B., and previously the [State Election Board], has
routinely provided advisory opinions consistent with the State’s
application of Wisconsin law regarding coordination of
expenditures and its treatment as contributions . . . . Pursuant to
2007 Wisconsin Act 1, [formal opinion El.Bd.Op. 00-2] was
reviewed and specifically reaffirmed by the G.A.B. in a public
meeting on March 26, 2008. Pages 8-13 of the opinion include a
detailed analysis of Wisconsin law regarding a candidate’s
coordination with issue advocacy groups and the opinion
concludes that such coordination constitutes conduct that is
subject to campaign finance regulation because the coordination
results in political contribution.
Chisholm Mot. to Dismiss, Leib Ex. A at ¶ 10. (emphasis added; formatting omitted) The legal
theory of coordination underlying the investigation is consistent with the GAB’s interpretation of
Wisconsin’s campaign finance laws, including Wisconsin Adm. Code § 1.42; in addition, it
comports with the U.S. Supreme Court’s decisions in Buckley v. Valeo, 424 U.S. 1 (1976), and
Citizens United v. FEC, 558 U.S. 310 (2010). Id. at ¶¶ 10-11. The affidavits underlying the
GAB’s resolution and the John Doe Proceedings contain voluminous facts demonstrating a
reasonable belief a crime occurred with regard to such coordination; they contradict, in
particular, Mr. O’Keefe’s claim that “none of WCFG’s issue advocacy or donations [were]
related to Walker’s campaign efforts.” O’Keefe Dec. at ¶ 56.
Scott Walker, his agents and his personal campaign committee discussed fundraising for
possible gubernatorial recall efforts, and planning to use the Wisconsin Club for Growth in
regard to that fundraising, as early as September 7, 2011.7 Individual and corporate donors were
thereafter directed8 by Scott Walker to contribute large sums of money to Wisconsin Club for
7

See, e.g., Schmitz Dec., Ex. B at ¶ 19, Exhibit 9; see also supra p. 4.
See, e.g., Schmitz Dec., Ex. B at ¶¶ 13-15, 19-21, Exhibits 3, 9-11; Schmitz Dec., Ex. C at ¶¶
32, 51-53, 55-56, 61, 63-66, Exhibits 22, 42, 44, 45, 47, 53, 55-61, 100; see also supra pp. 4-7.
8
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Growth, which is the organization Scott Walker was reported to “want[] all the issue advocacy
efforts run thru . . . to ensure correct messaging” because, in the past, there were “problems with
multiple groups doing work on ‘behalf’ of Gov. Walker and it caused some issues.”9 (emphasis
added) Scott Walker was also reported as “encouraging all to invest in the Wisconsin Club for
Growth” because it could “accept Corporate and Personal donations without limitations and no
donors disclosure.”10 In light of the many donations that were made as a direct result of Scott
Walker’s requests in late 2011 and 2012, during his recall campaign, Mr. O’Keefe’s assertion
that “none of WCFG’s . . . donations related to Walker’s campaign efforts” cannot withstand
scrutiny. O’Keefe Dec. at ¶ 56.
The large individual and corporate donations Scott Walker directed to Wisconsin Club
for Growth were then used by Scott Walker’s agents – notably, R.J. Johnson11 and Deborah
Jordahl – to fund and shape the advocacy conducted by Wisconsin Club for Growth as well as
fund and shape the advocacy of other organizations.12 Indeed, as reflected in an August 8, 2011,
email from Keith Gilkes to Scott Walker with “suggested remarks by RJ” for a “Donor Call,” it
is clear the Wisconsin Club for Growth was well versed in coordinating expenditures and
running campaigns from “soup to nuts” with regard to Wisconsin’s recall elections:

These facts belie Mr. O’Keefe’s claim that “WCFG’s fundraising success . . . was largely
dependent on my efforts and the fundraising vendors I introduced to WCFG.” P.’s Mem. at 30.
9
Schmitz Dec., Ex. B at ¶ 12, Exhibit 2; see also supra pp. 2-3.
10
Schmitz Dec., Ex. B at ¶ 12, Exhibit 2; see also supra page 2-3. Wisconsin’s base contribution
limitation for gubernatorial candidates is limited to $10,000. Wis. Stat. § 11.26(1)(a).
11
Mr. O’Keefe concedes that, “[d]uring 2012, I was aware that Johnson was playing a consulting
role with ‘Friends of Scott Walker’ (‘FOSW’), the official recall committee and campaign
committee of Governor Walker.” O’Keefe Dec. at ¶ 35. However, Mr. O’Keefe does not
acknowledge the extent of R.J. Johnson’s activity with regard to the coordination of Friends of
Scott Walker and Wisconsin Club for Growth.
12
See, e.g., Schmitz Dec., Ex. C at ¶¶ 39, 69, 77, Exhibits 28, 66-67, 74.2; Schmitz Dec., Ex. D
at ¶ 43, Exhibits 21.1, 21.2; see also supra pp. 5-10.
18
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Our efforts were run by Wisconsin Club for Growth and operatives
R.J. Johnson and Deb Jordahl,13 who coordinated spending through
12 different groups. Most spending by other groups was directly
funded by grants from the club.”14
(Footnotes added.)

For instance, bank records reflect that Wisconsin Manufacturers and

Commerce (“WMC”) received over $2.5 million dollars from Wisconsin Club for Growth during
Scott Walker’s recall campaign in 2012 – with all the checks having been signed by Ms.
Jordahl.15

Those payments closely coincided with WMC’s payments to Ten Capitol, an

advertising agency, which “produced and aired advertisements promoting Governor Scott
Walker and criticizing Mayor Tom Barrett, who was subsequently the Democratic candidate
opposing Scott Walker during the gubernatorial recall campaign.”16 In light of these payments,
Plaintiffs’ claim that “none of WCFG’s . . . donations related to Walker’s campaign efforts”
(O’Keefe Dec. at ¶ 56) is false, as is the claim that Wisconsin Club for Growth “was not
donating funds to other groups for express advocacy or issue advocacy related to Walker’s . . .
recall efforts.” O’Keefe Dec. at ¶ 35.
Clearly, such coordinated expenditures made by Wisconsin Club for Growth should have
been reported as an in-kind contribution to Scott Walker, as the GAB has long advised; because
they were not, Wisconsin’s base contribution limits were circumvented. This investigation is not
narrowly focused, as Plaintiffs appear to believe, on “WCFG [running] afoul of disclosure laws
by failing to report the source of advocacy”; rather, it is about a candidate and his personal
campaign committee failing to disclose the funding of such coordinated advocacy. Contrary to
13

Mr. Stelter provides the following background on Deborah Jordahl: “Deborah Jordahl worked
with R.J. Johnson with respect to Wisconsin Club for Growth (WiCFG) . . . Jordahl was a paid
employee of WiCFG . . . and a signatory to the WiCFG bank account.” Id. at ¶ 15, Ex. 3-4.
14
See, e.g., Schmitz Dec., Ex. C at ¶ 39, Exhibit 28.
15
See, e.g., Schmitz Dec., Ex. C at ¶¶ 46, 67-68, Exhibits 35-36, 62-64.
16
Schmitz Dec., Ex. D at ¶ 43, Exhibits 21.1, 21.2. Mr. O’Keefe concedes that WMC ran a Scott
Walker advertisement in 2012. O’Keefe Dec. at ¶ 33.
19
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Plaintiffs’ glib pronouncement, the John Doe investigation and its “coordination theory” is
simply not based “on funding provided by WCFG to other organizations.” O’Keefe Dec. at ¶ 55.
Plaintiffs’ claims that the evidence “fails to make any connection whatever to a campaign
organization” and is “unsupported by evidence of unlawful coordination” cannot be sustained in
light of the above facts. Id. at ¶¶ 56, 60.
That such circumvention is illegal is certainly well known to Wisconsin’s politicians and
political community. This past week, for instance, a recording was released in which Wisconsin
state Senator Mike Ellis discusses setting up an illegal political action committee to attack his
challenger. Russell Dec., Ex. 1. The video has been reported as follows:
A secretly recorded video produced by a conservative activist
shows Senate President Mike Ellis talking about creating and
raising money for a committee to run negative ads against his
Democratic opponent — which would be illegal for a candidate to
do in Wisconsin. In the video, the Neenah Republican describes
having friends contribute to an independent campaign committee
run by Republican fundraiser Judi Rhodes to air attack ads against
his Democratic opponent, Rep. Penny Bernard Schaber. “I am
putting together my own Super PAC,” Ellis said. “I’m raising the
money, but she will manufacture the crap.” “I told Judi if I raise
$500,000, then you attack her. I don’t want to attack her,” he goes
on to say. “I want somebody else to attack.
Russell Dec., Ex. 1. As a result of the recording’s release, Senator Ellis dropped out of his bid
for re-election. Russell Dec., Ex. 2. Adopting Plaintiffs’ legal theories would permit Wisconsin
politicians to circumvent Wisconsin’s campaign finance laws in a similar manner.
Nor does the Supreme Court, contrary to Plaintiffs’ arguments, prohibit the State from
investigating the circumvention of campaign finance regulations by virtue of undisclosed,
coordinated expenditures. Rather, the Supreme Court’s recent decision, McCutcheon v. FEC,
No. 12-536 (Sup. Ct. April 2, 2014), reaffirms that Plaintiffs’ legal theory permitting such
circumvention would entirely undermine the purpose of base contribution limits (“the danger of
20
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actual quid pro quo arrangements” and “the impact of the appearance of corruption”) and the
purpose of disclosure requirements (“deter actual corruption and avoid the appearance of
corruption by exposing large contributions and expenditures to the light of publicity”). Slip Op.
at 20, 35. Indeed, the dangers of quid pro quo arrangements and the potential for corruption, if
Plaintiffs’ permissive legal theory were put into practice, are readily apparent. For instance,
bank records reflect that Gogebic Taconite LLC donated $700,000 to Wisconsin Club for
Growth in 2011 and 2012.17 Following the recall, as Mr. Nickel observed, “special legislation
was approved in 2013 expediting the mining permit and approval process for Gogebic Taconite
. . . [t]he legislation was supported by Governor Walker as well as WiCFG.”18

Because

Wisconsin Club for Growth’s fundraising and expenditures were being coordinated with Scott
Walker’s agents at the time of Gogebic’s donation, there is certainly an appearance of corruption
in light of the resulting legislation from which it benefited.

Due to such coordinated

expenditures, Mr. O’Keefe’s claim that “the public at all relevant times had the benefit of
‘transparent campaign financing’” does not ring true. O’Keefe Dec. at ¶ 58.
The Ninth Circuit, moreover, has recently observed that the Supreme Court upholds
provisions that treat coordinated expenditures as in-kind contributions and that a State may
enforce such provisions:
[T]he Supreme Court has long upheld provisions which designate
coordinated expenditures as indirect contributions. See Colorado
II, 533 U.S. at 464–65, 121 S.Ct. 2351; Buckley, 424 U.S. at 46 &
n. 53, 96 S.Ct. 612. If a PAC were making expenditures that were
coordinated with a political party, then such expenditures could be
deemed contributions to a political party. And those contributions
would be subject to whatever limitations that are still valid under
McConnell. If New Mexico believes that there is improper

17
18

Schmitz Dec., Ex. D at ¶ 27, n. 32, Exhibits 7.2, 7.3.
Schmitz Dec., Ex. D at ¶ 27, n. 32.
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coordination between a PAC and a state or local political party,
then it could bring an enforcement action.
Rep. Party of New Mexico v. King, 741 F.3d 1089, 1103 (9th Cir. 2013). Wisconsin courts have
long held similarly. Wisconsin Coal. for Voter Participation, Inc. v. State Elections Bd., 605
N.W.2d 654, 659 (Wis. Ct. App. 1999) (“contributions to a candidate’s campaign must be
reported whether or not they constitute express advocacy”). Simply put, it is constitutional to
enforce base contribution limits and disclosure requirements and to investigate the illegal
circumvention of those limits and requirements, as is the case here. Plaintiffs, accordingly, are
unlikely to succeed on the merits.
II.

Plaintiffs Will Not Suffer Irreparable Harm
On February 24, 2014, after granting Plaintiffs’ Motion to Quash the subpoenas, Judge

Peterson entered an Order in which he observed that “if my decision [granting the motion to
quash] is upheld, the ultimate and inevitable consequence will be to terminate the John Doe
investigation.” Chisholm Mot. to Dismiss, Leib Dec., Ex. I at 2. The Order further stated that
“the State shall not examine any material secured from any source by legal process such as
subpoena or search warrant.” Chisholm Mot. to Dismiss, Leib Dec., Ex. I at 2. Thus, even if the
injunction is not granted, the investigation of the Plaintiffs remain halted pending the appeal of
Judge Peterson’s order granting Plaintiffs’ Motion to Quash in Wisconsin state court. Mr.
Schmitz has complied with this Order.19 Schmitz Dec. at ¶ 21.

19

On March 22, 2014, Judge Gregory Peterson entered an Order for Qualified Use and
Dissemination of John Doe Materials (All Proceedings) which authorized Defendants to use the
information, transcripts, documents and other materials (“John Doe Material”) gathered in the
John Doe proceedings for purposes related to the defense of the above-captioned lawsuit.
Schmitz Dec., Ex. A. Pursuant to this Order, Mr. Schmitz is only using the “John Doe Material”
for purposes related to the defense of the above-captioned lawsuit. Schmitz Dec. at ¶ 21.
22
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An Injunction Is Not in the Public’s Interest
Enjoining an investigation based on Plaintiff’s legal theory would throw into question the

validity of GAB’s interpretation and administration of Wisconsin’s campaign finance laws, as
reflected in El.Bd.Op. 00-2, and would penalize those who relied on the GAB’s opinion while
benefiting those who flouted it. As GAB’s Director and General Counsel recently averred:
The G.A.B . . . . has routinely provided advisory opinions
consistent with the State’s application of Wisconsin law regarding
coordination of expenditures and its treatment as contributions. In
fact, throughout the recall elections in 2011 and 2012, the G.A.B.
provided such advisory opinions regarding coordination. The
G.A.B. has also provided advisory opinions to persons involved in
the 2014 election campaigns. Those that already received advisory
opinions presumably conformed their conduct to the advice and
would now be at a significant competitive disadvantage to others
who may not consider themselves subject to the same rules.
Chisholm Mot. to Dismiss, Leib Dec., Ex. A at ¶ 10. In effect, by “call[ing the G.A.B.’s] advice
into question,” an injunction would “creat[e] great difficulties administering the campaign
finance law . . . [when c]larity is particularly necessary, during this election year.” Id.
Moreover, the inability to enforce Wisconsin law in regard to such coordinated
expenditures would mean a candidate could solicit huge sums of money from both individual and
corporate donors, direct those funds to a 501(c)(4) organization and then direct the expenditure
of those funds to benefit the candidate’s campaign. The GAB’s Director and General Counsel
avers the negative impact of such activity on the public would be “profound”:
[It] would result in candidate’s direct control over millions of
dollars of undisclosed corporate and individual contributions
without limitation on the amounts accepted. A candidate could
operate secret committees and direct them to run overwhelming
and negative advertising, while the candidate remains above the
fray and the public would not know the true source of the
contributions or expenditures. The public would have no way of
knowing who actually was supporting the candidate and to what
extent. This would undermine Wisconsin’s system of campaign
finance regulation.
The impact of this circumvention of
23
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contribution limits raises the same significant concerns about
actual corruption or the appearance of corruption upon which the
United States Supreme Court upheld contribution limits in Buckley
v. Valeo, 424 U.S. 1, 25 (1976). Without campaign finance
disclosure and disclaimers identifying the actual sponsors of
campaign advertisement, the public would have no way of tracking
whether a donation resulted in favorable treatment by the elected
candidate.
Id. at 10-11.

While Wisconsin Club for Growth and Mr. O’Keefe believe “‘transparent

campaign financing’” (O’Keefe Dec. at ¶ 58) results when political ads it or its organization fund
air, the facts underlying the John Doe investigation establish that the public does not know the
true source of the funds.

Enjoining the investigation of immense, unreported in-kind

contributions to a candidate and his personal campaign finance committee – through such
coordinated activity – will deprive the public of the critical information with which they make an
informed decision on election day.
IV.

CONCLUSION
WHEREFORE, Defendants respectfully request this Court deny Plaintiffs’ Motion for

Preliminary Injunction.

Dated: April 15, 2014.

s/ Joseph M. Russell
Randall D. Crocker (#1000251)
Joseph M. Russell (#1092211)
Patrick C. Greeley (#1092436)
Attorneys for Defendant Francis Schmitz
von Briesen & Roper, s.c.
411 E. Wisconsin Avenue
Suite 1000
Milwaukee, WI 53202
Telephone: (414) 287-1238
Fax: (414) 276-6532
rcrocker@vonbriesen.com
jrussell@vonbriesen.com
pgreeley@vonbriesen.com
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BEFORE THE JOHN DOE JUDGE

CIRCUIT COURT

STATE OF WISCONSIN

IN TIIE MATTER OF
JOHN DOE PROCEEDINGS
COLUMBIA Co. Case No.
DANE Co. Case No.
DODGE Co. Case No.
IOWA Co. Case No.
MILWAUKEE Co. Case No.

13JDOOOOll
13JD000009
13JD000006
13JDOOOOOl
12JD000023

STATE'S CONSOLIDATED RESPONSE TO MOTIONS TO QUASH
SUBPOENAS DUCES TECUM:

I. INTRODUCTION
The State is filing a consolidated response to the motions to quash subpoenas filed in
this John Doe proceedinll by Friends of Scott Walker (FOSW), Wisconsin Club for
Growth (WiCFG), Citizens for a Strong America (CFSA), Wisconsin Manufacturers and
Commerce (WMC) and Wisconsin Manufacturers and Commerce - Issues Mobilization
Council (WMC-IMC).1 The State believes that a consolidated response is proper as the
movants make shnilar arguments concerning the scope and constitutionality of the
SUbpoenas? In asserting their defenses, the movants fail to appreciate the consequences
of coordination under Wisconsin campaign finance law.

Coordination results in

contributions and disbursements subject to regulation regardless of whether the activities
constitute express advocacy.
As the movants all speCUlate as to the nature of the investigation, a detailed summary
of the fuctual basis for this investigation is included. . As those facts show, the
investigation focuses on a wide-ranging scheme to coordinate activities of several
organizations with various candidate committees to thwart attempts to recall Wisconsin
Senate and Gubernatorial candidates. That coordination included a nationwide effort to
raise undisclosed funds for an organization which then funded the activities of other
I
2

For the remainder of this response, the initials of the respective entities will be used.
Indeed, the legal arguments made by the WiCFG and CFSA are virtually identical.

1
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organizations supporting or opposing candidates subject to recall. The subpoenas are
necessarily broad in an effort to collect additional evidence because the coordination
activities were extensive and involving at least a dozen sepatate organizations.
The State recognizes.the important First Amendment protections implicated in
election campaigns and fundraising.

However, the Wisconsin Legislature has also

declared that the State of Wisconsin has a compelling interest in transparent campaign
financing and that "our democratic sy,stem of government can only be maintained if the
electorate is infonned."

Wis. Stat. § 11.0001(1).

Furthennore, the United States

Supreme Court has found that the citizens' right to know is inherent in the nature of the

'.

political process and traosparency enables the electorate to make informed decisions aod
give proper weight to different speakers aod messages. Citizens United v. FEe, 130 S.Ct.

876, 899 and 916 (2010.) No court has ever recognized that secret, coordinated activity
resulting in "undisclosed" contributions to candidates' campaigns and used to circnmvent
campaign finance laws is protected by the First Amendment. Accordingly, the purpose
of this investigation is to ensure the integrity of the electoral process in Wisconsin.

II. PROCEDURAL POSTURE3
REDACTBD.4

3 Pursuant to the Secrecy Order previously entered in this John Doe investigation, the procedural posture of
this case relevant to the issuance of the above subpoenas has been redacted from the brief provided to
counsel for the movants, but is filed with the Jolui Doe Judge.
4 The August 10, 2012 petition for commencement of the JohD Doe proceeding and supporting affidavit are
incorporated by reference.

2
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5 The letter was received on June 5, 2013.
'The May 31. 2013 letter of
is attached and included as Exhibit A.
7 The respective petitions and orders are part of the record and incorporated by reference.
, The letter of August 21. 2013 is attached as Exhibit B.
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m. THE LEGAL PREDICATE FOR THE JOHN DOE INVESTIGATION
Most of the issues raised by the movants have already been decided in Wisconsin

Coalition for Voter Participation. Inc. v. State Elections Board twCVP v. SEB), 231
Wis.2d 670, 605 N.W.2d 654 (Wis. ct. App. 1999). See generally Section V.CA at page
and specifically a discussion, pp 24-25.
It is axiomatic in the law of campaign finance that, consistent with First
Amendment considerations, campaign contributors must be "identified and contributions
may be limited in amount. Buckley v. V.aleo, 424 U.S. 1, 96 S.Ct. 612, 46 L.Ed.2d 659
(1976). Campaign reporting laws, which require disclosure of the true source and extent
of candidate support, guard against potential corrupting influences that undennine the
democratic process. Id.; See also Wis. Stat. §11.001(1).
A contribution, under the law, is "[a] gift .. , of money or anything of value ...
made for political purposes." Wis. Stat. § 11.01(6)(a)1. Contributions are not limited to
acts of "express advocacy." Under Wis. Stat. §11.01(16), for example, an act is also
done for a political purpose if it is undertaken "for the purpose of influencing the recall
from or retention in office of an individual holding a state or local office." In addition, an
act is also done for a political purpose if it is undertaken "for the purpose of influencing
the election ... of any individual ...."

WCV1' v. SEE, 231 Wis.2d at 680. In-kind

contributions are subject to reporting requirements just the' same as cash contributions.
Wis. Stats. §§11.06(1) and 11.01(6)(a)1. See also Wis. Adm. Code

§1.20(1)(e).

Contributions to a candidate's campaign must be reported whether or not they
constitute express advocacy. See §11.06(1). WCVP v. SEB, 231 Wis.2d at 679 (emphasis
in original). The fact that a third party runs "issue ads" versus "express advocacy ads" is
not a defense to illegal "coordination" between a candidate's authorized committee and
third party organizations. See id.
In addition, another Wisconsin statute

provides that no candidate may

establish more than one personal campaign committee; however such committee may
have subcommittees.

Wis. Stat. §11.lO(4).

Any subcommittees shall have the

'The order of appointment dated AUgllSt23, 2013 is attached as Exhibit C.
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candidate's personal campaign treasurer deposit all contributions received in and make

all disbursements from the candidate's campaign depository account. Id, If a committee
coordinates with a candidate's campai!io. committee, by statute, such committee is a
subcommittee of the candidate's campaign committee,

10

TIlls requires the candidate's

campaign committee to report any contribution made to and any disbursements made by
the subcommittee.

This also mandates that the subcommittee may only accept

permissible contributions and make only permissible disbursements in compliance with
Wis. Stats. cb. 11 because it is in effect the candidate's campaign committee.
A candidate's campaign conunittee commits a crime when it knowingly
coordinates with other organizations without reporting either permissible in-kind
contributions from those organizations or all activity of those organizations as required
by Wis. Stats. ch. 11. 11
This investigation is premised upon information which provides the State strong
reason to believe that coordination occurred in the 2011 and 2012 Wisconsin Senate and

(

Gubernatorial recall elections. Consequently, significant in-kind or direct contributions
to the recall candidates were not disclosed on campaign finance reports as required. In
addition, prohibited contributions from corporations or contributions well beyond legal
contribution limits were made and accepted.
None of the candidate campaign, legislative campaign, or other political
committees identified in this investigation could have legally coordinated with other
organizations. The coordination under investigation resulted in either prohibited and
illegal in-kind or direct contributions that were not reported by the candidate campaign
committees as required by law.

N. THE FACTUAL PREDICATE PROVIDING A "REASON TO BELIEVE"
A CRIME HAS OCCURRED.
A John Doe proceeding commenced under Wis. Stat. § 968.26 is a special
investigative proceeding commenced with a petition and a corresponding finding that
there is a reason to believe that a crime bas occurred within the jurisdiction of the court.
!O Wis. Stat. §11.10(4) provides that, when a third party "acts with the cooperation of or upon consultation
with a candidate or agent or authorized committee of a candidate, or which acts in concert with or at the
request or suggestion of a candidate or agent or authorized committee of a candidate, [it] is deemed a
subcommittee ofthe candidate1s personal campaign committee."
II Wis. Stat. §11.27(1) provides, "No person may prepare or submit a false report or statementto a filing
officer under this chapter."

5
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State ex. reI. Reimann v. Circuit Court for Dane County, 214 Wis.2d 605, 611, 571
N.W.2d 385, 386 (1997). This section summarizes the factual basis which provides the
State the reason to believe that a crime has been committed in violation of the statutes
referenced in Section III.

A. Overview.
The investigation presently focuses on activities of a number of "organizations,"
candidate campaign committees, and a legislative campaign committee during the 20 II
and 2012 Wisconsin Senate and Gubernatorial recall election campaigns.

These

organizations include movants WiCFG, CFSA, and WMC-lMC, as well as other
organizations funding or funded by those entities. Under Wisconsin law, coordination
between purportedly "independent entities" and candldate campaign committees (such as
FOSW) has either of these effects: (1) the "independent entity" is deemed a
subcommittee of the candidate's personal campaign committee (Wis. Stats. §1l.l0(4))12
and all permissible contributions and disbursements must be disclosed on the candidate's
personal campaign committee reports pursuant to Wis. Stat. §11.06 or (2) permissible
coordinated expenditures must be.disclosed as in-kind contributions on the candidate's

i

\

personal campaign committee reports pursuant to Wis. Stat. §11.06.

Permissible

contributions do not include corporate contributions (Wis. Stat. §11.38) or certain
contributions exceeding statutory limits (Wis. Stat. §11.26.)

For this reason the

investigation focuses on the degree of coordina,tion, if any, between the respective
organizations and candidate' campaign committees.
Consequently, the legal/factual issue relative to the propriety of subpoenas
issued is whether the documents in possession of the movants are relevant to an

.,

investigation of campaign coordination. That is, are the documents "in some manner
connected" with improper campaign coordination. See State v. Washington, 83 Wis.2d
808, 843, fh. 35, 2.66 N.W.2d 597, 614 (1978)("The test [of relevance) is whether tbe
information sought is in some manner connected with tbe suspected criminal activity
under investigation.")

12 SeeFN

10.
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B. Factual basis for the issuance of the subpoenas duces tecum to the

movants. 13
1. Background of the Movants
a.

Wisconsin Club for Growth (WiCFG)

WiCFG is a tax exempt "social welfare organization" formed under Title 26
U.S.C.501(c)(4). State of Wisconsin online records related to incorporation reflect that
WiCFG is a "non-stock" corporation. In the 2009 and 2010 federal tax filings for the
WiCFG, Eric O'Keefe was listed as the Director, Charles Talbot was the
PresidentIDirector, and Eleanor Hawley was the Director I Secretary I Treasurer. 14
Deborah Jordahl is a signatory on the WiCFG bank account. During the 2011 to 2012
Wisconsin Senate and Gubernatorial recall elections, R.J. Johnson exercised directi9u
and control over WiCFG. 15
b. Citizens for a Strong America (CFSA)
CFSA is also a "501(c)(4)" organization. Federal tax fllings reflect that John
(

Connors is the President. CFSA, however, was the creatioll of Deborah Jordahl and R.I.
Johnson. 16 R.J. Johnson's wife, Valerie, was the treasurer for CFSA and a signatory on
the CFSA bank accountY
c. Wisconsin Manufacturers and Commerce (WMC) and WMC - Issues
Mobilization Council (WMC-IMC)
WMC is a Wisconsin business trade organization that through WMC-IMC"
became a means used by WiCFG for placement of advertisements during the recall
campaign supporting Governor Scott Walker and criticizing his opponents. 19 WiCFG
contributed $2,500,000 to Wisconsin Manufacturers and Commerce (WMC), which was
deposited in the WMC-IMC bank account. In turn, WMC-IMC ran advertisements
supporting gubernatorial candidate Scott Walker and advertisements critical of his

13 For the benefit of the court, reference will be made in this brief to the particular affidavits, paragraphs
and exhibits that provide the legal and factual besis for the SUbpoenas. Since those documents are subject

to the secrecy order, they will not be provided to the movants.
14 See Affidavit of December

10, 2012,
Affidevit of September 28, 2013,
16 See Affidavit of December 10, 2012,
17 See Affidavit of December 10, 20 12,
I. WMC-IMC is a 501(c)(4) corporation.
See Affidavit of September 28,
15

and 15; Affidevit of September 28, 2013,
also Affidavit of September 28, 2013, 1[17.
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James Buchen was Senior Vice President of WMC and

participated conference calls with Governor Walker and others involving the 2011 and
2012 Wisconsin Senate and Gubernatorial recall electionsY
d.

Friends of Scott Walker (FOSW)

The Friends of Scott Walker (FOSW) was the personal campaign committee for
j

thegnbernatorial candidate, Scott Walker, at all times throughout the period before and
during the recall elections. R.J. Johnson,and Deborah Jordahl were political consultants,
and worked together as R.J. Johnson and Associates, Coalition Partners, and Jordahl!
Johnson Strategic Communications.22 • R J. Johnson was an agent of the FOSW
campaign, as were other individuals.23 R.J. Johnson was involved in fundraising, media
buys and production, as well as campaign strategy and other campaign activities.
Similarly, his partner, Deborah Jordahl, was involved in the meclia production and
strategy for FOSW.24
2.

Factual basis for the· issuance of the subpoenas

The affidavits which are a part of the record outline the close coordination by R.I.
Johnson with other FOSW agents, including Governor Scott Walker, in the 2011 and
2012 Wisconsin Senate and Gubernatorial recall campaigns.25 Agents of FOSW and
WiCFG such as Mary Stitt and Kelly Rindfleisch, were involved in furldraising for the
2011 and 2012 Wisconsin Senate and Gubernatorial recall campaigns not only for
FOSW, but also for WiCFG?6 Kate Doner and Doner Fllildraising, additional agents of
FOSW and WiCFG, coordinated fundraising on behalf of both organizations. During the
2011 Wisconsin Senate recall elections, Governor Walker's Chief of Staff, Keith Gilkes
was included in cliscussions involving coorclination between several clifferent

20 See Affidavit of September 28,

2013, ,41.
See Affidavit of September 28, 2013,
Affidavit of December 10, 20[2, ,27.
"See Affidavit of September 28, 2013,10.
"See Affidavit of December 10, 2012, '12- 20. Those individuals included: 1) Scott Walker, the
gubernatorial. candidate; 2) Keith Gilkes - the FOSW campaigu manager; 3) Kate Lind - treasurer for
FOSW; 4) R. J. Johnson - a paid advisor to FOSW who worked for WiCFG and with CFSA; 5) Deborah
Jordahl - an advisor to FOSW (who was paid by R.I. Johnson and Associates, a paid consultant to FOSW)
who issued checks for WiCFG; 6) Kate Doner and Doner Fundraising - fundraisers working for FOSW and
WiCFG; 7) Kelly Rindfleisch - a fimdraiser for FOSW and WiCFG; 8) Mary Stitt - a fimdraiser for FOSW
andWiCFG.
"See Affidavit of December 10, 2012, 1[67 and 1[69.
2S See Affidavit of September 28, 2013 and December 10,2012 generally.
,. See Affidavit of September 28,2013,1[58
71

),

.
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organizations. During the 2012 Wisconsin Senate and Gubernatorial recall elections,
Keith Gilkes served as the Campaign Manager for Governor Scott WaIker and again was
included in discussions involving coordination between several different organizations.
In addition to fi.mdraising for FOSW, Governor Scott Walker simultaneously raised funds
fur WiCFG for "coordinated actiVities" under the control and direction of RJ. Johnson
during the 2011 and 2012 Wisconsin Senate and Gubernatorial recall elections.
Concurrently, RJ, Johnson directed many activities of both WiCFG and FOSW.27
For all practical purposes, movant WiCFG "was" R.J. Johnson and Deborah
'. 'T

Jordahl. RJ. Johnson has stated, "We own CFG.,,28

Deborah Jordahl was a signatory

for the WiCFG bank account and is believed to have signed all WiCFG checks from
January 2011 to June 2012?9
During the 2011 and 2012 Wisconsin Senate and Guben;>atorial recall elections,
R.I. Johnson used WiCFG as the hub for the coordinated actiVities involving 501(c)(4)
organizations and FOSW, Beginning' in March 2011/° there were open and express
discussions of the need to coordinate the actiVities of entities like Americans for
Prosperity (MP), Club for Growth (CFG), Republican Party of Wisconsin (RPW),
Republican State Leadership Committee' (RSLC), and the Republican Governors
Association (RGA). Conference calls were held involVing entities such as FOSW, RGA,
and WMC.31
WiCFG funded several other entities, including "501(c)(4)" organizations,
enabling those orgaoizations to run advertisements or conduct activity in support of
Republican recall candidates or to oppose ·candidates running against the Republican
recall candidates. 32 Money from WiCFG funded the political activities of CFSA, WMCIMC, and other 501(c)(4) organizations.33

WiCFG also funded CFSA, yet another

organization that was controlled by RJ. Johnson. Of the $4,620,025 in revenue reported
by CFSA in 2011, WiCFG contributed $4,620,000, or 99.99%, of CFSA revenue. In

turn, CFSA provided funding to Wisconsin Family Action ($1,169,045), Wiscousin Right
See Affidavitof September 28, 2013,
46.
See Affidavit of December 10, 2012,
and FN 9.
"See Affidavit of September 28, 2013,
24, FN 24.
JO See Affidavit of December 10, 2012,
31 See Affidavit of December 10, 2012,
1144-46; Affidavit of September 28, 2013,
J2 See Affidavit of September 28, 2013,1116; Affidavit of December 10, 2012, 1139 and Exhibit 28.
"See Affidavit of September 28, 2013, '1121-27; 41-44.
27

28
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to Life ($347,582), and United Sportsmen of Wisconsin ($245,000).34 These 501(c)(4)
organizations were all actively involved in coordioated absentee ballot application
activities during at least the 2011 Wisconsin SenaterecaU elections. 35
While working with WiCFG,R.J. Johnson was also coordinating with the RSLC
in at least the 2011 Wisconsin Senate recall elections. 36 In an email sent to Karl Rove on
May 4, 2011, Governor Scott Walker extolled R.J. Johnson's importance in leading the
coordination effort when he wrote:
Bottom-line: R.I. helps keep in place a team that is wildly successful in
Wisconsin. We are running 9 recall elections and it will be like running 9
Congressional markets in every market in the state (and Twin
Cities.)(emphasis addedi7
In comments prepared by R.J. Johnson and sent to Governor Walker for use in an August
18,2011 conference call,38 Johnson said WiCFG efforts were run by

. . . operative R.J. Johnson and Debora13 Jordal3l, who coordinated
spending through 12 different groups. Most spending by other groups
were directly funded by grants from the Club. 39
During the 2012 Gubernatorial recall election, R.J. Johnson sought and received the
assistance of other entities such as "Ending Spending" that also ran television ads.40
WiCFG is likely to

relevant documentary evidence dating back to 2009.

Notably, prior to the 2011 Wisconsin Senate recall elections, the national Club for
Growth organization raised concerns about coordination or interaction between WiCFG
and FOSW as early as 2009.41 R.J. John?on was apaid advisor to FOSW during the 2010
Gubernatorial election, and through at least January 2012. 42 For this reason, evidence
related to the activities of WiCFG and FOSW beginning in 2009 are relevant and

" See Affidavit of September 28, 2013, 1[17.
"See Affidavit of September 30,2013, pgs. 20, 33; also Affidavit of September 28, 2013, 1[57
"See Affidavit of September 28, 2013, pg. 25. .
"See Affidavit of December 10, 2012, 1I3l.
"COincidentally, August 18, 2011 was also the date the GAB certified the official results of the 6
Republican Senate recall elections held on August 9, 2011.
"See Affidavit of December 10,2012,1139, Exhibit 28.
"See Affidavit of September 28, 2013, '1130 and FNs 36-37; Affidavit of December 10, 2012, '1170.
4lSee Exhibit 15, Affidavit of December 10, 2012, '1123. On April28, 2009, David Keating ilie Executive
Director of the (national) Club for Growth at that time told R.J. Johnson that Keating had "legal concerns"
.bout whether WiCFG should continue to run .ds iliat featured Scott Walker, who h.d declared his
candidacy for Governor. Keating requested that R.J. Johnson briefilie CFG an legal issues prior to running
such ads.
.
"See Affidavit of December 10,2012, 1[20; Affidavit of September 28, 2013,

10
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probative of knowledge and discussions 'of any potential illegality involving coordinated
activities between those entities and others involved with R.J. Johnson.
V. ISSUES PRESENTED BY THE CHALLENGES TO THE SUBPOENAS
DUCES TECUM.
A. The Motions to Quash Ignore Established Wisconsin Precedent
The motions to quash filed by Citizens for a Strong America (CFSA), Wisconsin

l

!

!
I:
:

!

I

Club for Growth (WiCFG), Friends of S'cott Walker (FOSW), Wisconsin Manufacturers
and Commerce (WMC), and .Wisconsin Manufacturers and Commerce -Issue
Mobilization Council (WMC-IMC) challenge the issuance of the respective subpoenas,
each similarly asserting that the government's likely theory of liability is invalid and
subpoemis are unconstitutionally overbroad.
The movants argue that coordination by WiCFG, CFSA, FOSW, WMC and
WMC-IMC through its agents, with 501(c)(4) organizations, legislative campaign
committees, or political committees is legal and pennissible when those organizations are
airing issue-centered advertising, rather than express advocacy advertising. However, in
asserting this defense, the movants fail to recognize Wisconsin authority which is directly
adverse to the movants' primary arguments. In WCVP v. SEB, 231 Wis.2d 670, 605
N.W.2d 654 (Wis. Ct. App. 1999), as discussed below in greater detail, the Wisconsin
Court of Appeals addressed issues nearly identical to those presented in this case and
ruled agsinst the parties seeking to halt an inyestigation into illegal coordination between
a candidate's campaign and an issue advocacy group.
.

The court held that the First

Amendment could not be interpreted to bar an investigation into potential violations of
the state's campaign finance law as a consequence of coordination. ld,
B. The Subpoenas Duces Tecum Are Not Impermissibly Overbroad
1. The Authoritv of the John Doe Judge to Issue Subpoenas Duces Tecum
Under Wis. Stat. §968.26(J), a John Doe Judge· has the authority to issue
SUbpoenas. In the context of a John Doe proceeding, the John Doe Judge must detennine

if the documents sought are relevant to the topic of the inquiry; that is, that the
information sought is "in some manner connected with" the suspected criminal activity
under investigation. State v. Washington, 83 Wis.2d 808, 843, 266 N.W.2d 597, 614
(1978) As set forth in In re Doe Proceeding Commenced by Affidavit Dated July 25,

2001, 2004 WI 149, 277 Wis.2d 75, 689 N.W.2d 908:

11
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[W]e conclude iliat any subsequent subpoena duces tecum issued in this
John Doe proceeding satisfies ilie requirements of Wis. Stat. §§ 968.26
and 968.135 and ilie constitutional concerns regarding an overly broad
subpoena explained above, when ilie affidavit submitted to request the
subpoena for documents: (1) limits the requested data to ilie subject matter
described in the John Doe petition; (2) shows iliat ilie data requested is
relevant to the subject matter of the John Doe proceeding; (3) specifies ilie
data requested with reasonable particularity; and (4) covers a reasonable
period of time.

":'

?-

,"

,Wisconsin Statutes §968.13(2) defines "documents" for purposes of a subpoena
or search warrant. "Documents" as defined in Wis. Stat. §968.13(2) includes, but is not
limited to, "books, papers, recordings, tapes, photographs, films or computer or electronic
data."
2. The Contents of the Subpoenas Duces Tecum
As set forfu in ilie petition for the commencement ofilie John Doe proceeding and
as summarized in Section ill above, the scope of the crimioal scheme under investigation
It includes criminal violations of multiple elections laws, including

violations of Filing a False Campaign Report or Statement and Conspiracy to File a False
Campaign Report or Statement in violation of Wis. Stats. §§11.27(1), 11.26(2)(a),
11.61(l)(b), 11.36, 939.31 and 939.05. As a result, the investigation necessarily will
touch on many activities and conununications of FOSW, ilie involved 501(c)(4)
organizations, a legislative campaign conunittee, and other political committees.
On September 30, 2013, the John Doe Judge issued a subpoena duces tecum
(hereafter subpoenas) to ilie respective rnovants requiring ilie production of documents
related to ilie criminal scheme of RJ. Johnson, Deborah Jordahl, Governor Scott Walker
and Friends of Scott Walker ("FOSW") to utilize and direct 501(c)(4) organizations, as
well as other political committees. The affidavits in support of the subpoenas established
a concerted effort to circumvent Wisconsin's campaign finance contribution prohibitions,
limitations and disclosure requirements during the 2011 and 2012 Wisconsin Senate and
Gubernatorial recall elections. As illustrated below by the comparison of subpoenas, each
.. were tailored to ilie respective movant consistent with the information in the affidavits.4l

43

(

Pursuant to the secrecy order, each movant is only provided with a reproduction of their subpoena within

this brief.

,.

ir
itI;•

r

I
I

i

ld at 78 (citations omitted).

is expansive.
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The timeframes in which a movant would have documents relevant to the John Doe
investigation differed, and accordingly, this was reflected in the timeframe for document
production. The individual movants had contact with differing entities, so the document
production was tailored to those relevant individuals and entities. In addition, it should
be noted that there are some similar persons or organizations identified in each subpoena,
but that is simply the result of the significant level of coordinating activities among the
various involved organizations.
For example, the subpoena to WiCFG directed the production of the following:
1. Forlt1u
orMiI!Ch 1, 2009 In
p!aenl, aU r&COrds 11"0 lnfntmallon
oflfteWfpCmllon Dr lUll' oflill
Nlen/c, olllt:ers
Inc/udmg btliTID! !im1l11!d 10
l-tI!.Wlay lind Cn.alle$ Talbot, 11$ folloWs:
a. All corpomla mlnull!5 lind resolutioru:

b. AM caml11lmlcallom betwe6n earporale d1rectnJ$,ofllcers-, emplcyoes pnd/ar aganl$
0/1 tho OTUS hand, lind R.J.
andfor Debolllh Jordahl nil !he

c. All eammuniwlb118 naming R.J. Jolmlo/l kl1he body pf fhe eommr.mlc:r!lion;
d. All eommunleaUano. naming Dllb\lfeh Jordllhlln 1M body of file commt.r!\lt::i!lianj
a. Nt conlfllcla.
acc;orw arllfKi/lf1llnRci1l'1Os of Sill' kiM whieh bayebflen
IInl&f1ld Inle willi
oll/'lll follow)nll;
I. R.J. Jehnsta1 &Am)tlules, Ine;
n. Clllulcs'M II Stfllng
Int-.;
m. Cosllilan Partna/B, LLC"
ill. iJOMr Fundra!amg In!!.;
II. Rk:imrd 'R.J:
\'I. Det>%b JOrdahl: or

(

vn. Kal9 Oanor.

I.AlI
lind plIYrntlnl flIwrds n.IBlIt1g In!'iny 1191t\ Irl.. n!ifllldln the P!l>C&Ifnp
lIubpllrDGl'llpll:
9- Nl
of
r6eOOod, lndllding 11lI1I1rab.tng in(ormallon Alld 1M Identil1 of
contributing 10 the col')JOraUcn;

teoom.

The subpoena to CFSA directed production oHhe li:>lIowmg:

See Exhibit E and F.44

Additionally, each ofth.e movants were directed to produce the documents identified on Attachment A to
their respective SUbpoenas. See Exhibit D.

44
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As noted above, the document production was tailored to the activities of each of
the respective movants as evidenced by the differing timeframes and requests for
production of records. Both'WiCFG and CFSA were directed to produce records related
to R.J. Johnson and Deborah Jordahl that included communications, contracts and
agreements, as well as several entities with which they were involved. Given the fact that
CFSA was nearly completely funded by WiCFG for all practical purposes and was
largely an agent for WiCFG's activities, CFSA was directed to produce records of money
spent.

45

In contrast, the production from WMC and WMC-IMC differs substantially from
that of WiCFG, CFSA, and FOSW. The WMC and WMC-IMC subpoena requested
production of the following:

See Exhibit G.
The WMC timeframe is limited to 2011-2012, the period that we believe that
WMC has documents relevant to the investigation into the 2011 and 2012 Wisconsin
Senate and Gubernatorial recall elections as described in the affidavit, as that was the
timeframe WiCFG funded advertising placed by WMC-IMC.
$988,000 in 2011 and $2,500,000 in 2012. 46

WiCFG gave WMC

WMC-IMC in tum paid for ads related to

the various recall elections, primarily the 2012 Gubernatorial recall election. 4 ?

4S See Affidavit of September 28, 20 13,
"See Affidavit of September 28, 2013,
" See Affidavit of September 28, 20 13,

and Exhibit 18; See Affidavit of December 10, 2012,

(
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The FOSW subpoena requested production of the following:

See Exhibit H.
The FOSW timeframe and production differs from that of WiCFG, CFSA, and
WMC, as noted above. Additional individuals involved with FOSW in recall strategy and
activities, as well as fundraising for both FOSW and WiCFG, are included in that
production request.
3. The Subpoenas Duces Tecum Fulfill the Requirements of Wisconsin Case
Law
As Illticulated by the court in In re John Doe Proceeding Commenced by Affidavit
Dated July 25, 2001, 2004 WI 149,277 Wis.2d 75, 689 N.W.2d 908, quoted above in

Section Y, a John Doe subpoena duces tecum is lawfully issued (and is not overbroad)
when: (1) it limits the requested data to the subject matter described in the John Doe
petition; (2) it shows that the data requested is relevant to the subject matter of the John
Doe proceeding; (3) it specifies the data requested with reasonable particularity; and (4) it
covers a reasonable period oftime.
a_
The requested documents are limited to the Subject Matter of the
John Doe Proceeding.
There should be no reasonable dispute that the subpoenas seek infonnation within
the scope of the original petition papers. The John Doe Judge authorized an investigation
into potential campaign finance violations including Wis. Slats. §§11.27(1), 11.26(2)(a),
l1.6I(l)(b), 11.36,939.31 and 939.05, viz., Filing a False Campaign Report or Statement
(PTAC), Conspiracy to File a False Campaign Report or Statement, by Governor Scott
15
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Walker, FOSW, WiCFG, various 501(c)4 organizations, and political campaign
!"

comttees. 48
The scope of a subpoena is not overbroad if it does not exceed the parameters of
the authorized investigation and the more extensive the probable wrongdoing, the greater
the permissible scope of the subpoena 49 In .this instance, the affidavits allege extensive
unlawful activity involving Governor Scott Walker, FOSW, WiCFG, other 501(c)(4)
organizations, and political committees.

Accordingly, the respective subpoenas are

squarely within scope of this John Doe investigation into the 2011 and 2012 Wisconsin
Senate and Gubernatorial recall elections.
b.
The reqnested documents are relevant to the Subject Matter of the·
John Doe Proceeding.
The relevancy of the documents sought in the subpoenas is predicated on the
detailed information outlined in several affidavits that specifically addressed the basis for
.. the requests for documents from CFSA, WiCFG, WMC, WMC-lMC and FOSW.5D The
basis for the ·subpoenas was outlined in the Affidavit of September 30, 2013 (33 pages)
that directly incorporated the Affidavit of September 28,2013 (26 pages with 143 pages
of exhibits), and the Affidavit of December 10, 2012 (46 pages with 243 pages of
,',

exhibits).51
Each of these affidavits established that the evidence and records sought from the
movants were connected with the suspected criminal activity under investigation. For
example, in the context of the 2011 Wisconsin Senate recall elections, RJ. Johnson stated
that he coordinated spending through 12 different groupS.52

T.be

broad scope of RJ.

" See Petition and Affidavit for the Commencement of a Jolm Doe dated August 10, 2013.
,. See United States v. Hickey, 16 F.Supr.2d223, 240 (E.D.N.Y. 1998), motion for reconsideration granted

oq other grounds, in the context of an 41 Amendment overbreath challenge to a search warrant that is
equaUy applicable here. The court stated, •• a warrant - no matter how broad - is. nonetheless,
legitimate ifits scope does not exceed the probable cause upon which it is based. The more extensive the
Porobable wrongdoing, the greater the permissible breadth of the warrant"
o In the Matter ofa John Doe Proceeding, rd. at 240, 680 N.W.2d at 807,2004 WI 65,
the court noted
in its ruling that the court did not have the affidavit supporting the subpoena duces tecum, nor the Jolm Doe
p,etition used to begin tbeproceeding.
1 The September 30, 2013 affidavit and of Robert Stelter with aCC<lmp.nying exhibits, and referenced
September 28, 2013 affidavit of Investigator Dean Nickel and aCC<lrnpanying exhibits are part of the record
and incorporated herein by reference.
"See Affidavit of December 10,2012, Exhibit 28.
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Johnson's activities justify the pennissible breadth of the subpoenas, and the subpoenas
. are proportionate to the potential wrongdoing identified in the affidavits. 53
For this reason, the present case is unlike the "overbroad" subpoenas that were
quashed in In the Matter of a John Doe Proceeding, 2004 WI 65, 272 Wis.2d 208, 680
N.W.2d 792 (2004). There, the John Doe subpoenas:
" . . . requested all of the data from the computer system of an entire
branch of state government in order to investigate whether a crime has
been committed. It did not specify the topics or the types of documents in
which evidence of a crime might be found. The subpoena also did not
specify any time period for which it sought records.'"
In the Matter of a John Doe Proceeding, 272 Wis.2d at 239.
c.

The documents are specified with reasonable particularity.

Each subpoena identifies with specificity the entities potentially involved with the
movants in illegal coordination. The m::bpoena provided to each movant identifies and
directs the production of particular classes of documents related to specific entities and
(

the movants, all relating to the 2011 and 2012 Wisconsin Senate and Gubernatorial recall
elections. 54
d.

The requested documents cover a reasonable period of time.

The timeframe for the production of documents .by each of the movants is
appropriately identified, each timeframe relating to the existance of potential evidence
related to the subject matter of the John Doe investigation.
The timeframe for the production of documents by CFSA begins on February 16,
2010.

This is in accord with the general timeframe of R.I. Johnson's and Deborah
involvement with CFSA,55 Since they used WiCFG and CFSA to coordinate

campaign activities, documents related to their involvement with and possible control of
CFSA are highly relevant evidence of coordination.

" See FN 45 that identifies paragraphs in the affidavits that address the overlap in activities between R.I.

Johnson, Deborah Jordahl, WiCFG, and WMC and that establishes the relevancy ofthe documents sought
in the subpoena.
54 Additionally, the movants have been provided with the names of individuals within the organization to
assist in identifying documents and communications relevant to the investigation.
S> See Affidavit of September 28, 2013, ,16 and Exhibit 3 establishing the involvement ofR.J. Johnson and
Deborah Jordahl with CFSA as early as March 3,2010. Online public records reflect that CFSA was
incorporated on October 23, 2009.
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(
The subpoena duces tecum to WiCFG seeks documents for a broader timeftame,
i.e., March 1, 2009 to the present Again, the broader timeftame is justified by the

specific evidence identified in the supporting affidavit, an April 2009 discussion between
the national Clnb for Growth and R.J. Johnson questioning the legality of pro-Walker ads
run by WiCFG. 56 This establishes the probability of other relevant information following
that timeftame involving WiCFG.

As discussed in the affidavits, R.J. Johnson and

Deborah Jordahl were involved in the various recall campaigns with FOSW, while
simultaneously directing the activities of WiCFG, CFSA, R.J. Johnson and Associates,
and Coalition Partners in the same recall campaigns. 57 Accordingly, the result is a
significant overlap in the requested document production involving those entities and
individuals.

In contrast, the timeframe for FOSW and WMC are limited to the tbneframe of
the 2011 to 2012 Wisconsin Senate and Gubernatorial recall elections,58 as the affidavits
establish that as the timeframe that those respective entities are likely to possess
documents for production and relevant to the John Doe·. 59

'c.

The conduct under investigation clearly violates Wisconsin law and the
subpoenas do not infringe on constitutionaUy protected speech or activity.
1. Entities involved in coordinated activity with political campai gn
committees must comply with Wisconsin campaign finance laws.

The movants assert the John Doe subpoenas are. improper because they are
predicated on an "invalid" theory of criminal liability. In order to address the claimed
invalidity" of the subpoenas, the court must examine the legal and factual basis for the

"See Affidavit of DecemberiO, 2012,1(23 and Exhibit 15.
S? Specifically, !he overlap of activities is detailed as follows: with respect to R.J. Jolmson, see the Affidavit
of september 28, 2013,
and 46 wi!h respect to Nonbox and FOSW;Affidavit of December 10,
2013,
,,36-42 wi!hrespect to !he activities ofR.J. Johnson and R.J. Johnson and Associates; with
respect to Debotah Jordahl see Affidavit of September 28,2013, nIl-15, Affidavit of December 10,2013,
67, 69, 71, 74; far CFSA see Affidavit of September 28, 2013, ,,16-20, Affidavit of December 10,'
2013,1[75; for Coalition Partners see Affidavit of September 28,2013, min-Is; for DanerFundmising see
Affidavit of September 28, 2013,
December 10, 2013,
32, 51, 56-57,48, 76-77; for FOSW
see Affidavit of September 28, 2013, n34-36 re RGA, 145 with respect to RJ. Johnson and NonBox;
"53-55 wi!h respect to R.J. Johnson, FOSW and RSLC (also 136, Affidavit of December 10,2012 re
RSLC); 11(28-40 with respect to FOSW, RGA, and Doner Fundmising; Affidavit of December 10,2012,
1,27, and generally Affidavit of December 10,2013.
'The State has advised FOSW !hat the timeframe could be narrowed to February 1,2011 to July 31, 2012.
59 With respect to FOSW, See Affidavit of December 10,2012, 111121-89; for WMC see Affidavit of
September 28, 20ll, ,,41-44; Affidavit of December 10,2012, 111167-68
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issuance of the SUbpoenas. As a starting point, Wis. Stats. ch. 11 governs campaig1l
fInancing. In particular, Wis. Stat. §11.1 0(4) provides:

;.

"No candidate may establish more than one personal campaign
committee. Such committee may have subcommittees provided that all
subcommittees have the same treasurer, who shall be the candidate's
campaign treasurer. The treasurer shall deposit all funds received in the
campaign depository account. Any committee which is organized or
acts with the cooperation of or upon consultation with a candidate or
agent or authorized committee of a candidate, or which acts in concert
with or at the reqnest or suggestion of a candidate or agent or
authorized committee of a candidate is deemed a subcommittee of the
candidate's personal campaign committee." (Emphasis added)
By operation of law, any "committee,,60 acting in concert with or with the
cooperation of or upon cOMultation with, or at the request or suggestion of Governor
Scott Walker or FOSW, or the personal campaign committees of Wisconsin State Senate
candidates, are deemed to be a subcommittee of fue relevant candidate's personal
campaign committee." As a consequence of Wis. Stats. §§11.16 and 11.10(4), the fuird
party organizations were subject to the same restrictions on the receipt of contributions
and expenditures as FOSW itself. The contributions had to be pennissible and disclosed

.

.,

,

by the candidates' personal campaign committees, but were not In addition, every
'

expenditure by any subcommittee must he a permissible disbursement and disclosed .
In addition, Wis. Stat. §11.06(7) provides that a committee wishing to make a
truly independent disbursement, must affirm that it does not act in concert with, or at the
request or suggestion of, any candidate or agent or authorized committee of a candidate.
If such a committee does not comply with this oafu and makes expenditures that are
coordinated with a candidate or agent· or aufuorized committee of a candidate, that
expenditure becomes a reportable in-kind contribution to the candidate's campaign
committee and must also be a permissible contribution. Wis. Adm. Code GAB §§L20,

"Wis. Stat. §11.01(4) broadly defines "committee" as "any person other than an individual and any
combination of2 or more persons, permanent or temporary, which makes or accepts contributions or makes
disbursements, whether or not engaged in activities which are exclusively political, .. ..n
6l See
oftlteDecember 10, 2012 affidavit. As noted in FN 5 of that
in 2005, fanner
Wisconsin State Senator Charles "Chuck" Chvala was convicted in Datie County Circuit Court Case No.
2002CF2451 of violating Wisconsin Stats. §§ 946.12(2) and 11.26(2)(b). The violations of Wis. SIaL
§11.26(2)(b) arose out of the campaign coord.ination involving Chvala, per:sonal campaign committees and
"in4ependent interest groups" that are analogous to the potential violations here.
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(
1.42(6)(a).62

See also WCVP v. SEE, 231 Wis.2d 670 at in. 2 (citing Wis. Stats.

§§ll.Ol(6)(a)1. and 11.l2(1)(a)); GAG-OS-IO,

(recognizing that a "disbursemenf'

may also qualify as a "contribution" under Wisconsin statutes).
Accordingly, contrary to the defense assertions and for the reasons set forth in
greater detail below, Wisconsin law clearly does regulate, and long has regulated,
"coordinated" activities. 63
2. Relevant Wisconsin Statutes and Administrative Code implicated by the
coordinated activity.
The following statutes are relevant to the discussion herein:
Wis. Stat. §11.05(1) provides, "Every committee ... whichmakes or
accepts contributions, incurs obligations, or makes disbursements in a
calendar year in an aggregate amount in excess of $25 shall register with
the appropriate filing officer."
Wis. Stat. §11.05(6) provides, "Except as provided in subs. (7) and (13).
no person, co=ittee or group subject to a registration requirement may
make any contribution or disbursement from property or funds received
prior to the date of registration under this section."

(

Wis. Stat. §11.01(4) provides, "A "committee" means any person and
any combination of two or more persons, which makes or accepts
political contributions or political disbursemeuts, whether or not
engaged in activities which are exclusively political."

--.-

In relevant part, a "contribution" means a contract, promise or agreement to make
or actually making a gift, SUbscription, loan, advance, or deposit of money or anything of
value made for political purposes Dr a. transfer of funds between candidates,54

.'

-',

62 Interestingly, the language in Wis. Adm. GAB § 1.42 uses the term "expenditure" instead of
ICaisbursement"1 when describing the scope and treatment of independent committee activities. This rule
uses a broader definition of activity that could beattrihutabJe to a candidate committee by the use of the
term "expenditure" as opposed to the term "disbursement" (which by definition in Wis. Stats. §ll.OI(7)
requires that the activity be for a political purpose.)
" This basic principle is apparently lost on CFSA and WiCFG as demonstrated by the statement that " ...
regardless of the degree of commtmication or coordination between CFSA and any candidate campaign, no
. campaign had to report CFSA's advertisements as a contribntion." CFSA motion, Pg 8. The motion filed
WiCFG makes an identical statement. See WiCFG motion, Pg. 10
FOSW asserts that Wisconsin's campaign finance laws somehow did not apply to Governor Walker or to
FOSW and its agents because Governor Walker was not a "recall candidate" at the time of some of the
activities under investigation. In fact FOSW) at all relevant
is and was Governor Scott Walker's
personal campaign committee for Governor and it was actively raising and spending campaign
contributions. Wis. Stat. §11.01 (1) provides:
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,.

committees, individuals or groups subject to a filing requirement under Wis. Stats. ch. 11.

See Wis. Stats. §I1.0l(6)(a)I, 3 and 4.

In relevant part, a "disbursement" means a

contract, promise or agreement to make or actually making a purchase, payment,
distribution,. loan, advance, deposit or gift of money or anything of value made for
i

political purposes or a transfer of personalty, including but not limited to campaign
materials and supplies, valued at th.e replacement cost at the time of trahsfer.

A contribution or disbursement must have a "political purpose." Wis. Stats. §§

i 1.01

In part, an act is for a "political purpose" "when it is done for the

(6) and (7).

Eurpose of influencing the election ... of any individnaJ to state or local office [or] for
the purpose of influencing the recall from or retention in office of an individual holding a
state or local office." Wis. Stats. §Il.Ol(16). Importantly, "political purpose" "is not
.
restricted by the cases, the statutes, or the code, to acts of express advocacy." WCVP v.
",

SEE, 231 Wis.2d 670,680,605 N.W. 2d 654·(WlS. Ct. App. 1999).
3. Wisconsin's coordination standard.
Wisconsin law clearly distinguishes between independent political activities and
coordinated political activities.

The meaning of coordination can be further understood

by looking to the requirements an illdependent committee must meet.
Pursuant to Wis. Stat. §11.06(7), committees making independent disbursements
must sign an oath affirming:
1. That the committee ... does not act in cooperation or consultation with
any candidate or agent or authorized committee of a candidate who is
supported,

"Candidate!! means every person for whom it is contemplated or desired that votes be cast at
any election held within Ibis state, olber than an election for national office, whether or not
the person is elected or
and who either tacitly or expressly consents to be so
considered. A person does not cease to be a candidate for purposes of compliance with this
chapter or ch. 12 afier the date oran election and no person is released from an)) requirement
or liabilitv otherwise imposed under this chqpter or ch. 12 by virtue of the pass;n[ ofthe date
aran election.
(Emphasis added).

(

Under Wisconsin statutes, an individual is a candidate unless and until one terminates
campaign committee. UnderFOSW's view, an incumbent would apparently stop being a candidate
after election until the next election is called and would be free from the restraints of the law
between one election and the time for circulating nomination papers for the next election - an
illogical interpretation.
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2. That the committee ... does not act in concert with, or at the request or
suggestion of, any candidate or agent or authorized committee of a
candidate who is supported,
3. That the committee ... does not act in cooperation or consultation with
any candidate or agent or authorized committee of a candidate who
benefitsjrom a disbursement made in opposition to a candidate, and
4. That the committee ... does not act in concert with, or at the request or
suggestion of, any candidate or agent or authorized co=ittee of a
candidate who benefits from a dis.bursement made in opposition to a
candidate.
The former State Elections Board issued a formal opinion subsequent to WCVP v.
SEB. See EI.Bd.Op. 00-2 (affirmed by the GAB. on 3/26/08). This formal opinion
addressed a host of campaigo finance issues including the coordination of expenditures.

Id. at pp. 8-13.

The fomier SEB, and now the G.AB., have always treated any

expressive coordinated expenditure made at the request or suggestion ofthe candidate or
an authorized agent of a candidate as a contribution. See id at pp. 11-12. (citing FEC v.
The Christian Coalition, 52 F.Supp.2d 45, 98 (Dist. Ct. for D.C. 1999)). "The fact that
the candidate has requested or suggested that a spender engage in certain speech indicates
that the speech is valuable to the candidate, giving such expenditures sufficient
contribution-like qualities to fall within FECA's prohibition on contributions." Id. The
. fonnal opinion explores case law regarding the regulation of coordinated activity and
clarifies the coordination standard for Wisconsin. The formal opinion melds the standard
established in Christian Coalition with Wisconsin's statutory language. As set forth in
.the opinion:
Coordination is sufficient to treat a co=unication (or the expenditure for it) as a
contribution if
1. The spender's comniunication is made at the request or suggestion of
the campaign (i.e., the candidate or agents of the candidate); or,
2. In the absence of a request or suggestion from the campaign, the
cooperation, consultation or coordination between the spender and the
campaigo is such that the candidate or his/her agents can exercise
control over, or where there has been substantial discussion or
. negotiation between the spender
and campaign over, a
communication's: a) contents; b) timing; c) location, mode or intended
audience (e.g., choice between newspaper or radio advertisement); or
d) "volume" (e.g., number of copies of printed materials or frequency
of media spots). Substantial discussion or negotiation is such that the
spender and the candidate emerge as partoers odoint venturers in the
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expressive expenditure, but the spender and the candidate need not be
equal partners.

See EI.Bd,Op. 00-2 at p: 12.
4. Campaign Coordination to Subvert Campaign Finance Laws Is a Crime in
Wisconsin.
Movants argue that "coordination" of political activities that do not arguably
express advocacy cannot be a crime under Wisconsin law. 65 These arguments

fail to recognize or misinterpret Wisconsin statutes, administrative rules, and G.AB.
fonnal opinions. Movants have also ignored coutrolling Wisconsin case law. Indeed, in
their submissions, movants - FOSW,66 Citizens for a Strong America, Inc. (CFSA)/7
WISconsin Manufacturers & Commerce, Inc. (WMC) and Wisconsin Manufacturers &

".

" However, Justice Wilcox and former St.te Senator and Majority Leader Chuck Chvala were implicated
in highly public cases involving illegal coordination activities. See State a/Wisconsin v. Charles Chvala.
Dane Co. Case No. 02-CF-2451 ( criminal complaint filed on 10-17-2002), Couats 11-20 and Bradley Kust
236, 250-255 (Former Senator Chuck Chvala's illegal
Complaining Witness
coordination of fundraising and expenditures of "independent" entities, including an issue advocacy entity.)
Recently, Vennont and California have also had highly publicized
resulting in significant forfeitures
for coordination or circumvention schemes. See State ofVennont v. RepUblican Governors Association and
Brian Dubie, Civil Division Docket No. 762-12-11 (Coordination case where RGA agreed to pay a $30,000
civil penalty and Candidate Dubie pay a $10,000 civil penalty), See also Fair Political Practices
Commission v. The Center to Protect Patients Rights and Ame.ricans for Responsible Leadership,
Sacramento County. CA, Case No. __ ("Dark money" case wpere Center to Protect Patients Rights and
Americans for Responsible Leadership were required to pay civil penalties of$I,OOO,OOO each. In addition,
the recipients of the "dark money" were require to forfeit the illegal contributions. The Fair Political
Practices Commission required the Small Business Action Committee PAC to forfeit $11,000,000 and the
California Future Fund to forfeit $4,080,000.) ''Dark money" defines funds used to pay for an election
campaign without disclosure before voters go to the polls, often associated with 501 (c) corporations.
"FOSW Memorandum in Support of Motion to Quash Subpoena (October 16,2013), pp. 8-9 ("Moreover,
even after iliat point, Walker, his agents, and those involved in his authorized campaign were permitted to
engage in 'coordinated' activity and cqmmunications regarding other candidates because the statute and
regulation apply only to coordination between a candidate and groups supporting that candidate."), p. 14
("Equally important, at no point do the restrictions apply when Scott Walker, his agents or representatives
engage in coordination activities regarding corrununications in support of or opposition to candidates other
than recall candidates for governor.").
" CFSA Motion to Quash Four Subpoenas (October 25,2013), p. 8 ("Accordingly, regardless of the degree
of communication or coordination between CFSA and any candidate campaigo, no campaigo had to report
CFSA I S advertisements as a con1ribution. "). pp. 8-9 C'The government's coordination theory cannot be
sustained because, regardiess of the quality and extent of communications between CFSA and any
candidate campaigo, ail advertisements paid for by CFSA fall outside of the ambit of the Wisconsin
campaign finance law. None of the advertisements constituted 'express advocacy. '''), p. 18 ("These
communications may establish 'coordination' among groups on one side of the legislative and political
spectrum, but they have nothing to do with coordination between issue groups and candidate campaigns.").

,
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Co=erce-Issues Mobilization Council (WMC-IMC)/& and Wisconsin Club for Growth
(WiCFG)69 appear to have tacitly admitted to'violating Wisconsin law.

.•.

The clearly stated purpose of Wisconsin's campaign finance laws is set out in
legislative findings codified in Wis. Stats. § 11.001:
"The legislature finds and declares that our democratic system of
gove=ent can be maintained only if the electorate is informed. It
further fmds that excessive spending on campaigns for public office
jeopardizes the integrity of elections. . . . One of the most important
sources of information to voters is available thidugh the campaign
fmance reporting system. Campaign reports provide information which
aids the public in fully understanding the public positions taken by a
candidate or political organization. When the true source of support or
extent of support is not f1llly disclosed, or when a candidate becomes
overly dependent upon large private contributors, the democratic process
is SUbjected to a potential corrupting influence. The legislature therefore
finds that the state has a compelling interest in designing a system for
fully disclosing contributions and disbursements made on behalf of
every candidate fur public office, and in placing reasonable limitations
on such activities. Such a system must make readily available to the
voters complete information as to who is supporting or opposing which
candidate or cause and to what extent, whether directly or indirectly.
This chapter is intended to serve the public purpose of stimulating
vigorous campaigns on a fair and equal basis and to provide for a better
infurmed electorate."
In Wisconsin, it is illegal to

coordination to avoid statutorily required

campaigniinance disclosure laws and limits. The movants' argument that candidates are
permitted to coordinate with issue-centered organizations and committees, without

" Affidavit of Kurt Bauer (October 24, 2013),
("In addition, WMC participates in fonnal and infonnal
coalitions of groups with shared goals and policy.positions, including the decision to support or oppose
specific questions of public policy, and separately, candidates for public office-legislative, executive and
judicial.").
"Wisconsin Club for Growth Motion to Quash Five Subpoenas (October 25, 2013), p. 11 ("The
government's coordination theory carinot be sustained because, regardless of the quality and extent of
communications between the Club and any candidate campaign, all advertisements paid for by the Club full
o1\tside ofthe ambit of the Wisconsin campaign fmance law. None of the advertisements constituted
'express advocacy."'). P: 20 ("These communications may establish 'coordination' among groups on one
side ofllie legislative and political spectrum, but they have nothing to do with coordination between issue
groups and candidate campaigns."). See also, Affidavit of Eric O'Keefe (October 24, 2013),
("The
Club also gave grants to some organizations that then decided to use their money to express their own
views--in accord with the Club's views-on public issues."), 1128 (''For example, many Club records were
stored at the homes of Deborah Jordahl aI\d R.J. and Valerie Johnson, who had contractual relationships
with the Club.").

....

.;
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disclosure laws, was squarely rejected in WCJ7P v.

SEB, 231 Wis.2d 670, 605 N.W. 2d 654 (Wis. Ct. App. 1999).

.

In WCVP, the Wisconsin Court of Appeals specifically relied upon the rationale
first espoused by the United States Supreme Court in Buckley v. Valeo in 1976.

In

WCVP v. SEB, plaintiffs sought to enjoin an investigation by the State Elections Board
into illegal coordination between Supreme Court Justice Jon Wilcox's campaign and
Wisconsin Coalition for Voter Participation, Inc. (WCVP).

At issue was the

dissemination of a post card that WCVP maintained did not constitute express advocacy.
'

The Court of Appeals considered both statutory and constitutional affumative defenses,

..

rejected them and dismissed plaintiffs'. motions.

The Court of Appeals definitively

wrote, "[c]ontributions to a candidate's campaign must be reported whether or not they
constitute express advocacy.,,70 WCVP, 231 Wis.2d at 679 (emphasis in original). The
Court of Appeals emphasized that if the WCVP mailing was coordinated, it was a
contribution, and it was illegal regardless of how one might interpret the postcards'
"

.,

language.71 ld. (emphasis added).
In a subsequent enforcement action in Match 2000, those involved with WCVP'

and the coordination paid significant civil forfeitures in exchange for a non-referral to a
District Attorney to assess criminal liability for having coordinated an issue advocacy
postcard

Y

70 The court noted, " 'express advocacy' is one part of the statutory definition of 'political purpose)' it
is not the only part .... It encompasses many acts undertaken to influence a candidate'S election;
Contrary to plaintiffs assertions ... the term 'political'purposes' is not restricted by the cases, the
statutes or the code to acts of express advocacy." WCVP v. SEB, 231 Wis.2d at 680. When an entity
"coordinates') with a political campaign, that entity and those activities are no longer indep:endent and
are subject to campaign finance regulations. See.WRTL v. Barland, 6MF.3d. 139, 155 (7'" Cir., 2011)
This is needed to insure transparency and fairness in elections.
71 The mavants have had due notice of the Wisconsin Statutes, adm:inistrative rules, appellate decisions,
and fonnal GAB opinion explaining in detail the case law, statutes and administrative rules, and
coordination principles. This GAB opinion was originally published by the fanner State Elections Board in
2000 and later reviewed and affinned by the Government Accountability Board. Se. El Bd Op. 00-2
(affirmed by' the G.A.B. 3/26/08).
72 See Exhibit 1, Stipulations and Orders for
EleClions Board ofthe State ofWisconsin v. Mark J.
Block, Brent J. Pickens, James M Wigderson, Wisconsin Coalition/or Voter Participation, and Justice
Wilcoxfor Justice Committee, Dane County Case No. 00-CV-797 (filed 3-24-2000). Wilcox campaign
paid $10,000, Mark Block paid $15,000, and Brent Pickens paid $35,000.
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(
5.
The regulation of "coordinated activity" does not infringe upon
constitutionally "protected speech".
The Wisconsin Statutes and Administrative Code provisions are consistent with
federal campaign finance laws approved by the United States Supreme Court in Buckley.
They regulate - but do not probibit - expenditures that are "coordinated" with, or made
"in cooperation with or with the consent of the candidate ... or an authorized committee"

as campaign contributions.

ld. at 6&1.

Contributions to a candidate's campaign

committee must be reported, and they must be reported whether or not they constitute
express advocacy - the content of the message is immaterial. ld. at 679 (citing Wis. Stat.
§11.06(1)).
As noted above, Wisconsin law specifically prohibits a candidate from
establishing more than one personal campaign committee or working in concert with a
second committee.

See Wis. Stat. § 11.1 0(4).

contributions resulting from

Where concerted activity occurs,

activity are reportable as if the second

organization was a subcommittee of the campaign committee.
When a 501(c)(4) organization and its agents act as the alter ego of a candidate,
collecting money raised by the candidate (contributions) and make coordinated
expenditures benefiting the canc!ldate or authorized committee (disbursements), the
501(c)(4) organization is engaged in activities with a political purpose and qualifies as a
"committee" under Wisconsin Statutes. The statutes prohibit a candidate's circumvention
of the campaign finance statutes through. the secret activities of agents (and the
candidates themselves) -- the very conduct being investigated here. When that same
501(c)(4) organization acts at tbe request or suggestion of, or with the cooperation of, or
consultation with a candidate or with an agent or authorized committee of a candidate,
the 501(0)(4) is also deemed a subcommittee of the candidate's personal campaign
committee. 73
Pursuant to Wis. Stat. §11.10(4), any donations to these 501(c)(4) organizations
and other entities constitute "contributions" directly to FOSW. Any expenditures by
these organizations constitute "disbursements" by FOSW, regardless for what purpose
these organizations were organized or whether the organizations engaged in speech
13

See also Wis. Adm. Code §1.42 (6) (a) and El.Bd.Op. 00-2 (affinned by the G.AB. 3/26/08) (citingFEC

v. The Christian Coalition, 52 F. Supp.2d 45 (D.C. Dist. Ct. 1999).
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(

qualifYing as express advocacy or its ftmctional equivalent. As subcommittees ofFOSW,
each 501(c)(4) organization or other entity are subject to all campaign contribution
prohibitions and limitations, as well as all disclosure requirements, that are applicable to
FOSW. Violation of these statutes carries both civil and criminal penalties. See Wis.
Stats. §§11.60 and 11.61. This regulation of "coordinated" activity is consistent with
federal and state court decisions addres$ing First Amendment concerns and the
applicability of campaign finance laws.
Although First Amendment res1;:ictions should be fully respected, no court has
ever recognized that secret, coordinated activity resulting in ''undisclosed'' contributions
to candidates' campaigns and used to circumvent campaign finance laws is so
protected. 14 In fact, as established in 1976 by the United States Supreme Court in
BucKley v.

Valeo, "prearranged or coordinated expenditures" are equivalent to

contributions, subject to the same limitations as contributions, and any restrictions on

,.'

coordinat"d expenditures are subject to only the intermediate level of scrutiny-any
restriction must be closely drawn to match a sufficiently important government interest.
Buckley, 424 U.S. at 25. Contribution limitations, whether by direct contribution or

resulting from coordinated expenditures, are closely drawn restrictions designed to limit

.

corruption and the appearance thereof resulting from large individual contributions. This

'

is'a

important government inierest to support regulation. Id at 25-26 .
The United States Supreme Court and other federal appellate and district courts

have consistently upheld the proposition that coordinated expenditures are contributions
74 The United States Supreme Court has recognized that the citizens' right to know is inherent in the nature
of the political process. On January 21, 2010, the United States Supreme Court stated "voters must be free
to obtain information from diverse sources in order to determine how to cast their votes." Citizens United
v. FEC, 130 S.Ct 876, 899,916 (2010). By 1IIl8-1 vote, the Supreme Courlheld that campaign finance
disclosure pennits citizens and shareholders to react to the speech of corporate entities in a proper way,
such transparency enabling the electorate to make infonnBd decisions and give proper weight to different
speakers and messages. lei. at 916.

By the same 8-1 vote, the Supreme Court rejected the contention that disclosure requirements are limned to
speech that is the functional equivalent of express advocacy. The court detennined that while disclaimer
and disclosure requirements may burden the ability to speak, they "impose no ceiling on campaign-related
activities" and "do not prevent anyone from spe.king." lei. .t914-915 (citing Buckley v. Valeo, 424 U.S. 1,
64,96 S. Ct. 612 (1976); McConnell v. FEe, 540 u.s. 93, 201, 124 S. Cl. 619 (2003)). In the context of
the Citizens United decision and an analysis of Wisconsin IS campaign finance laws, the Wisconsin
Attorney General has stated that "the Constitution does not categorically limit disclosure and disclaimer
(August 2,2010).
regulations to only express advocacy nr ils functional equivalent." OAG-05-10,
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.'.
subject to campaign finance limitations and disclosure requirements in the context of
First Amendment challenges to campaign fmance regulations. See, e.g., Citizens United

....

v.. FEC, 130 S. Ct. at 908, 910; McConnell v. FEC, 540 UB. 93, 202, 219-223 (2003);

.'

FEC v. Colorado Republican Fed. Campaign Committee (Colorado II), 533 US. 431,
456, 465, 121 S. Ct. 2351 (2001)(cooidinated expenditures, unlike truly independent
expenditures, may be restricted to minimize circumvention of contribution limits); WRTL

v. Barland, 664 F.3d 139, 153, 155 (7th Cir., 2011); CaD v. FEC, 619 FJd 410, 427, 43334 (5 th Cir., 2010).
Coordinated "issue advocacy" is subject to campaign finance regulations as
,'"

contributions This is particularly applicable when the candidate or agents have requested
or suggested that the spender engage in certain speech because that indicates it is valuable
to the candidate. It would be equally applicable where the candidate or agents can
exercise control over certain speech; or where there has been substantial discussion or
negotiation between the campaign and the spender over expenditures which give such
expenditures sufficient contribution-like qualities to fall within the prohibition on
contributions. FEC v. Christian Coalition, 52 F.Supp.2d 45,91-2,98-9 (D.C., 1999)
"The First Amendment 'permits the government to regulate coordinated
expenditures." WRTL, 664 F.3d at 155 (citing Colorado II, 533 U.S. at 465). The court

),".'

stated that the "free speech safe harbor for independent expenditures" would not be
available if there was collusion between a candidate and an independent committee, as
the "independent group is not truly independent", thus permitting regulation.

Id.

Conversely, an independent expentliture is political speech when not coordinated with a
.,'

candidate. WRTL, 664 F.3d at 153 (citing Citizens United, 130 S. Ct. at 910). The Court
of Appeals for the Seventh Circuit clarified that the "separation between candidates and

..

',

independent expenditure groups" negates the possibility that independent expenditures
will lead to, or create the appearance of, quid pro quo corruption. Jd.

In the instant matter, the evidence shows an extensive coordination scheme that
pervaded nearly every aspect of the campaign activities during the historic 2011 and 2012
Wisconsin Senate and Gubernatorial recall elections. The John Doe Judge has already
- ...

-relied upon this evidence in finding probable cause to issue subpoenas to the movants,
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tberefore, the despite the movants' protestations otberwise; the John Doe Judge should
deny all movants' motions to quash the very same subpoenas.

VI.

CONCLUSION
Based on the authorities set forth herein, the motions to quash should be denied so

tbat tbis i,nvestigation can move forward expeditiously.
Respectfully submitted this q1"h day of December, 2013.
By:

__

•

Special Prosecutor
BarNo.lOOD;/.3

;' -'
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IN THE UNITED STATES COURT OF APPEALS
FOR THE SEVENTH CIRCUIT
Eric  O’Keefe  and  Wisconsin  Club  for  
Growth, Incorporated,
Plaintiffs-Appellees,
v.

No. 14-1822 (consolidated with
Nos. 14-1888; 14-1899;
14-2006; 14-2012; 14-2023;
14-2585)

John Chisholm, et al.,
Defendants-Appellants.

MOTION OF WISCONSIN GOVERNMENT ACCOUNTABILITY
BOARD FOR LEAVE TO FILE AMICUS BRIEF
The Wisconsin Government Accountability  Board  (“GAB”  or  “Board”),  by  
its  undersigned  counsel,  pursuant  to  Fed.  R.  App.  P.  29(b)  and  this  court’s  order  
entered July 24, 2014 (ECF Doc 67), respectfully moves the court for leave to file
the amicus brief filed with this motion in support of defendants-appellants, John
Chisholm,  et  al.  (“Defendants”).  In  support  of  its  motion,  the  GAB  states  as  follows:
1.

The GAB is the agency which has been delegated responsibility for

administration and enforcement of the election and campaign finance laws of the
state of Wisconsin, pursuant to Wisconsin Stat. § 5.05(1).
2.

For reasons stated in its motion for leave to intervene and alternative

motion for leave to file an amicus brief in this matter, ECF Doc 63, the GAB seeks
to  assist  the  court  in  determining  whether  the  “coordinated  issue  advocacy”  legal  
theory underpinning Defendants’  investigation  of  Plaintiffs-Respondents conduct
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is a valid legal theory under applicable Wisconsin  law  and  whether  “coordinated  
issue   advocacy”   can   be   subject   to   regulation   under   the   First   Amendment   to   the  
United States Constitution.
A copy of the  Board’s  brief  is  filed  with  this  motion  in  accordance  with  Fed.  
R. App. P. 29(b).
Respectfully submitted on August 8, 2014.
LEE, KILKELLY, PAULSON & YOUNGER, S.C.
By: /s/ Paul W. Schwarzenbart
Thomas H. Brush
Paul W. Schwarzenbart
One West Main Street, Suite 700
Madison, WI 53703-3327
Telephone: (608) 256-9046
tbrush@leekilkelly.com
pschwarz@leekilkelly.com
Attorneys for Amicus Curiae Wisconsin
Government Accountability Board
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CERTIFICATE OF SERVICE
I hereby certify that on August 8, 2014, I electronically filed the foregoing
with the Clerk of the Court for the United States Court of Appeals for the Seventh
Circuit by using the CM/ECF system. I certify that all participants in the case are
registered CM/ECF users and that service will be accomplished by the CM/ECF
system.

LEE, KILKELLY, PAULSON & YOUNGER, S.C.
By: /s/ Paul W. Schwarzenbart
Thomas H. Brush
Paul W. Schwarzenbart
One West Main Street, Suite 700
Madison, WI 53703-3327
Telephone: (608) 256-9046
tbrush@leekilkelly.com
pschwarz@leekilkelly.com
Attorneys for Amicus Curiae Wisconsin
Government Accountability Board

3

(3 of 45)

Case: 14-1822

Document: 88-2

Filed: 08/08/2014

Pages: 42

No. 14-1822
_________________________
UNITED STATES COURT OF APPEALS
FOR THE SEVENTH CIRCUIT
_________________________
ERIC  O’KEEFE  and  WISCONSIN  
CLUB FOR GROWTH,
INCORPORATED,

Consolidated with Appeal Nos.
14-1888; 14-1899; 14-2006;
14-2012; 14-2023; 14-2585

Plaintiffs-Appellees,
v.
JOHN T. CHISHOLM, et al.,
Defendants-Appellants.
_________________________
Appeal from The United States District Court
for the Eastern District of Wisconsin,
Case No. 2:14-cv-00139-RTR
Rudolph T. Randa, District Court Judge,
_________________________
BRIEF OF AMICUS CURIAE
WISCONSIN GOVERNMENT ACCOUNTABILITY BOARD
IN SUPPORT OF DEFENDANTS-APPELLANTS
_________________________
LEE, KILKELLY, PAULSON &
YOUNGER, S.C.
Thomas H. Brush
Paul W. Schwarzenbart
One West Main Street, Suite 700
Madison, WI 53703-3327
(608) 256-9046
Attorneys for Amicus Curiae Wisconsin
Government Accountability Board
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RULE 26.1 DISCLOSURE STATEMENT
The full name of every party that the attorney represents in this case:
Wisconsin Government Accountability Board
The names of all law firms whose partners or associates have appeared for
the parties in this case (including proceedings in the district court or before
an administrative agency) or are expected to appear for the party in this
court:
Lee, Kilkelly, Paulson & Younger, S.C.
If the party or amicus is a corporation: N/A
(i)

Identify all its parent corporations, if any; and

(ii)

List any publicly held company that owns 10% or more of the
party’s  or  amicus  stock:  N/A

Attorney’s  Signature:   /s/ Paul W. Schwarzenbart
Date: August 8, 2014
Attorney’s  Printed  Name:   Paul W. Schwarzenbart
Address: One West Main Street, Suite 700, Madison, WI 53703-3327
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IDENTITY AND INTEREST OF AMICUS CURIAE
The   Wisconsin   Government   Accountability   Board   (“GAB”)   is  
responsible for the administration and enforcement of the election and
campaign finance laws of the state of Wisconsin. Wis. Stat. § 5.05(1). The
GAB’s  role  is  not  to  advocate  what  the  law  should  be, but rather, as a nonpartisan executive branch agency, to faithfully administer and enforce what
it  believes  the  law  requires.  The  GAB’s  interest  in  this  matter  is  to  assist  the  
court  in  determining  whether  “coordinated  issue  advocacy”  can  be  subject  
to regulation under the Wisconsin campaign finance law and, if so, whether
the First Amendment to the United States Constitution bars enforcement of
such regulations.
FED. R. APP. P. 29(c)(5) STATEMENT
Pursuant to Fed. R. App. P. 29(c)(5), the GAB affirms that no
counsel for a party authored this brief in whole or in part, no such counsel
or party made a monetary contribution intended to fund the preparation or
submission of this brief, and no person other than the GAB or its counsel
made a monetary contribution to the preparation or submission of this brief.
INTRODUCTION
Plaintiffs-Respondents   Eric   O’Keefe   and   Wisconsin   Club   for  
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Growth   (collectively,   “WCFG”)   asserted   claims   under   42   U.S.C.   § 1983.
They alleged that Defendant-Appellant John Chisholm and others
(collectively,   “Defendants”)   violated   WCFG’s   First   Amendment   rights   by  
undertaking   a   “John   Doe”   investigation   relative   to   their   conduct   during  
Wisconsin   election   campaigns   in   2011   and   2012.   WCFG’s   complaint  
alleges that:
Defendants are basing their current phase of the
investigation on a theory of campaign coordination
that would make nearly all political advocacy in
Wisconsin subject to government scrutiny and
regulation. In particular, their theory is that Wis.
Stat.   §   11.01(16),   which   defines   “political
purposes”   for   purpose   of   Wisconsin   campaignfinance law, reaches communications other than
those that are express advocacy or its functional
equivalent. On that basis, Defendants assert that
speech and speech expenditures coordinated with a
campaign or campaign committee are subject to
Wisconsin laws limiting contributions to campaigns
and mandating disclosure.

See Complaint, ¶ 95;;  Defendants’  Separate  Appendix  (“Sep.  App.”)  29-30
(emphasis   added).   WCFG   alleged   this   “theory   of   campaign   coordination”  
was flawed because WCFG only engaged in issue advocacy. Id., ¶ 99; Sep.
App. 30-31.
In entering a preliminary injunction which bars Defendants from
continuing the investigation, the District Court agreed with WCFG and
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concluded that:
The defendants are pursuing criminal charges
through a secret John Doe investigation against the
plaintiffs for exercising issue advocacy speech
rights that on their face are not subject to the
regulations or statutes the defendants seek to
enforce.   This   legitimate   exercise   of   O’Keefe’s  
rights   as   an   individual,   and   WCFG’s   rights   as   a  
501(c)(4) corporation, to speak on the issues has
been characterized by the defendants as political
activity covered by Chapter 11 of the Wisconsin
Statutes, rendering the plaintiffs a subcommittee of
the   Friends   of   Scott   Walker   (“FOSW”)   and  
requiring that money spent on such speech be
reported as an in-kind campaign contribution. This
interpretation is simply wrong.

R. 181:12-13.1 GAB  supports  Defendants’  appeals  from  the  District  Court’s  
orders denying their motions to dismiss and granting the preliminary
injunction because it believes the District Court erroneously construed
Wisconsin law and erroneously extended absolute First Amendment
protection to coordinated issue advocacy.
SUMMARY OF ARGUMENT
Since Buckley v. Valeo, 424 U.S. 1, 96 S. Ct. 612, 46 L. Ed. 2d 659
(1976), superseded by statute as stated in McConnell v. FEC, 540 U.S. 93,
124 S. Ct. 619, 157 L. Ed. 2d 491 (2003), the United States Supreme Court
1

Scott Walker was, at all times material, the Governor of the state of Wisconsin. In
2012, Governor Walker was involved in a heated recall election campaign. At all
times  material,  FOSW  was  Governor  Walker’s  official  campaign  committee.  
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has recognized that the First Amendment limits the ability to regulate
expenditures  for  political  purposes  by  “independent”  speakers.  Buckley held
that expenditure limits did not apply unless an independent speaker
engaged  in  what  came  to  be  known  as  “express  advocacy.”  Id., 424 U.S. at
45. However, the Buckley Court  also  noted  that  expenditures  “controlled  or  
coordinated”   with   candidates   were   “treated   as   contributions   rather   than  
expenditures”  under  the  Federal  Election  Campaign  Act  of  1971  (“FECA”)  
and   that   such   treatment   “prevent[ed]   attempts   to circumvent the Act
through prearranged or coordinated expenditures amounting to disguised
contributions.”  Id. at 46-47, citing FECA sec. 608(b).
In   denying   Defendants’   motion   to   dismiss   and   entering   the  
preliminary injunction, the District Court disregarded the distinction
between

independent

expenditures

and

coordinated

expenditures

recognized in Buckley and its progeny. For that reason, GAB recommends
that   the   court   reverse   the   District   Court’s   Decisions   and   Orders   and   in  
doing so clarify that purported independent groups have no absolute First
Amendment   right   to   engage   in   “coordinated   issue   advocacy”   with   a  
candidate, because in doing so such groups have made contributions to the
candidate,  making  them  no  longer  “independent.”
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ARGUMENT
Because the District  Court  first  concluded  that  WCFG’s  conduct was
not subject to the regulations or statutes Defendants sought to enforce, this
brief initially addresses the Wisconsin statutes and regulations before
turning to the First Amendment issues which bear upon Defendants’  
potential liability to WCFG under 42 U.S.C. § 1983.
I.

EXPENDITURES FOR PURPOSES OTHER THAN EXPRESS
ADVOCACY CAN BE SUBJECT TO REGULATION UNDER
WISCONSIN LAW IF COORDINATED WITH A
CANDIDATE.
The District Court did not explain the basis for its conclusion that

WCFG’s   conduct   was   “not   subject   to   the   regulations   or   statutes   the  
defendants  seek  to  enforce.”  R.  181:12-13. In reaching that conclusion, the
District Court did not acknowledge contrary and indistinguishable
Wisconsin case law. Nor did it acknowledge the opinions of the GAB and
its   predecessor,   the   Wisconsin   State   Elections   Board   (“SEB”),2 to the
contrary.

2

As this Court noted in Wisconsin Right To Life, Inc. v. Barland, 751 F.3d 804, 809
(7th  Cir.  2014),  citing  2007  Wis.  Act  1  §  1,  the  GAB  “was  created  in  2007  to  replace  
the   State   Elections   Board   as   the   agency   responsible   for   administering   Wisconsin’s  
campaign-finance and election  laws.”
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The Wisconsin Court of Appeals Concluded That
Coordinated Conduct Not Involving Express Advocacy
Can  Be  Treated  As  “Contributions”  Under Wisconsin
Law.

In Wisconsin Coal. for Voter Participation, Inc. v. State Elections
Bd.  (“Wisconsin  Coalition”), 231 Wis. 2d 670, 605 N.W.2d 654 (Ct.App.
1999), the Wisconsin Court of Appeals concluded that conduct
indistinguishable from that at issue here could be a proper subject of
investigation   under   Wisconsin’s   campaign   finance   law.   That   matter  
involved the plaintiff Coalition raising and expending funds for purposes of
printing and mailing a postcard to Wisconsin residents encouraging them to
vote   in   an   upcoming   Wisconsin   Supreme   Court   election.   The   Coalition’s  
postcard stated:
Your choices for the Supreme Court are:
•  Jon  Wilcox:  5  years  experience  on  the  Wisconsin  
Supreme Court; 17 years as a judge.
•   Walt   Kelly:   25   years   as   a   trial   lawyer;;   ACLU
special recognition award recipient.
Let your voice be heard! These issues are too
important to ignore. Your vote is critical. Please
remember to vote next Tuesday, April 1st.

605 N.W.2d at 657. Like WCFG here, the Coalition and other plaintiffs
sued the GAB’s   predecessor,   the   SEB,   seeking   to   enjoin   the   SEB   from  
investigating connections between the Coalition and the campaign
committee for Justice Wilcox with respect to the postcard mailing. Id. at
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656. Relying on Buckley, the Coalition argued, as WCFG does here, that its
“speech”  was  protected  by  the  First  Amendment  and  could  not  be  regulated  
unless  it  constituted  “express  advocacy”  on  behalf  of  a  particular  candidate.  
Id. at 657-58.
The  circuit  court  rejected  the  plaintiffs’  First  Amendment  argument,  
and the court of appeals affirmed. While agreeing that under Buckley
“independent   expenditures   that   do   not   constitute   express   advocacy   of   a  
candidate   are   not   subject   to   regulation,   and   [Wis.   Stat.]   §   11.04   …   says  
pretty   much   the   same   thing,”   the   court   of   appeals hastened to add that
“neither  Buckley nor  §  11.04  limit  the  state’s  authority  to  regulate  or  restrict  
campaign  contributions.”  605  N.W.2d  at  658-59. The court noted that while
disbursements made by independent organizations which do not constitute
a contribution   to   any   candidate   are   required   to   be   reported   “only   if   the  
purpose is to expressly advocate the election or defeat of a clearly identified
candidate,”   citing   Wis.   Stat.  §   11.06(2),   by   contrast,   Wis.  Stat.  §   11.06(1)  
provides   that   “contributions to   a   candidate’s   campaign   must   be   reported  
whether or not they constitute express advocacy.”   Id. at 659 (emphasis
added).   Thus,   whether   the   plaintiffs’   conduct   was   a   proper   subject   of   the  
SEB’s   investigation   turned   on   whether   the   expenditures   for   the   cost   of
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printing   and   mailing   the   postcards   could   constitute  a   “contribution”   under  
the Wisconsin campaign finance law. Id.  (“The  result  is  that  if  the  mailing  
was a contribution – which is what the Board is seeking to determine – it
was illegal regardless of how one  might  interpret  the  postcards’  language.”)
In concluding the investigation could go forward, the court of
appeals  relied  on   the  statutes   and   regulations   defining  “contributions”   and  
“in  kind”  contributions.  605  N.W.2d  at  659,  citing  Wis.  Stat.  § 11.01(6)(a)
and Wis.Adm.Code § ElBd 1.20(1)(e).3 The court also noted that under
Wis.Adm.Code § ElBd 1.42(2),4 a committee such as the plaintiff Coalition
was prohibited from making expenditures in support of, or in opposition to,
a candidate if those expenditures  are  made  “in  cooperation  or  consultation  
with  any  candidate  or  …  committee  of  a  candidate  …  and  in  concert  with,  
or  at  the  request  or  suggestion  of,  any  candidate  or  …  committee”  and  are  
not reported as a contribution to the candidate. The court noted that these

3

Wisconsin Adm.Code § ElBd 1.20(1)(e) defined an in-kind contribution as a
“disbursement  by  a  contributor  to  procure  a  thing  of  value  or  service  for  the  benefit  
of   a   [candidate   or   committee]   who   authorized   the   disbursement.”   This   regulation
remains the law of Wisconsin, although renumbered as § GAB 1.20(1)(e), in
connection with GAB assuming the powers, duties and responsibilities of the SEB.
See http://docs.legis.wisconsin.gov/code/admin_code/gab/1.

4

Like § ElBd 1.20, Wis.Adm.Code § ElBd 1.42(2) was renumbered as part of the
GAB regulations in connection with the GAB assuming the roles of the SEB.
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provisions  “are  consistent  with  the  federal  campaign  finance  laws  approved  
by the Supreme Court in Buckley – laws which, like our own, treat
expenditures   that   are   ‘coordinated’   with,   or   made   ‘in   cooperation   with   or  
with the consent of a candidate  …  or  an  authorized  committee’  as  campaign  
contributions.”   Id. at 659-60, citing Buckley, 424 U.S. at 46-47, 78. The
court  added  that  “we  think  the  Board  was  correct  in  observing  (in  one  of  its  
briefs  to  the  circuit  court)  that  ‘[i]f  the  mailing  and  the  message were done
in consultation with or coordinated with the Justice Wilcox campaign, the
[content   of   the   message]   is   immaterial’.”   Id. at 660. And lastly, the court
rejected   the   plaintiff   Coalition’s   claims   that   the   investigation   invaded   its  
members’   First Amendment rights and that the statutes and regulations
were too vague and indefinite to be applied to the postcard preparation and
mailing. Id. at 660-62.
B.

The GAB Has Reaffirmed That Coordinated Conduct Not
Involving Express Advocacy Can Be Regulated.

The SEB, like the GAB, was authorized to issue advisory opinions
regarding the election and campaign finance laws which it administers and
enforces. See Wis. Stat. § 5.05(6a)  (“The  board  shall  review  a  request  for  an  
advisory opinion and may issue a formal written or electronic advisory
opinion   to   the   person   making   the   request.”).   Persons   requesting   such  
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opinions may rely on them. Id.   (“No   person   acting   in   good   faith   upon   an  
advisory opinion issued by the board is subject to criminal or civil
prosecution for so acting, if the material facts are as stated in the opinion
request.”)  The  opinions  may  have  the  force  and  effect  of  law.  Id.  (“To  have  
legal force and effect, each advisory opinion issued by the board must be
supported by specific legal authority under a statute or other law, or by
specific  case  or  common  law  authority.”)  
In  the  wake  of  the  court  of  appeals’  decision  in  Wisconsin Coalition,
the SEB issued Opinion El Bd 00-2. This opinion was reaffirmed by the
GAB on March 26, 2008, acting pursuant to 2007 Wisconsin Act 1. Sep.
App. 120.5
Opinion El Bd 00-2 speaks directly to the coordination issue central
to   this   case.   The   summary   of   the   opinion   states   that   “expenditures   which  
are  ‘coordinated’  with  a  candidate  or  candidate’s  agent  will  be  treated  as a
contribution  to  that  candidate.”  Sep.  App.  120.  At  page  8  of  the  opinion,  the  
SEB  set  out  its  analysis  of  “Coordination  of  Expenditures  vs.  Independent  

5

A link to the text of Opinion El Bd 00-2, and the fact of its adoption by the GAB, is
found  on  the  GAB’s  official  website  at:   http://gab.wi.gov/about/opinions/campaignfinance. Defendants have included a copy of Opinion El Bd 00-2 in their separate
appendix. See Sep. App. 120-35.
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Expenditures”   under   Buckley. Id.   at   127.   The   opinion   notes   that   “the  
Buckley court did not distinguish coordinated express advocacy from
coordinated issue advocacy or even speak to the question whether one is
distinguishable   from   the   other   with   respect   to   government’s   authority   to  
regulate.”   Id. The opinion directly quotes Buckley as authority for the
proposition that:
…   controlled   or   coordinated   expenditures   are  
treated as contributions rather than expenditures
under   the   Act.   Section   608(b)’s   contribution  
ceilings   rather   than   s.608(e)(1)’s   independent  
expenditure limitation prevent attempts to
circumvent the Act through prearranged or
coordinated expenditures amounting to disguised
contributions.

Id., quoting Buckley, 424 U.S. at 46-47. Acknowledging that an outright
ban   on   any   “consultation,   cooperation   or   action   in   concert”   between  
candidates and committees that make expenditures might be unenforceable,
the opinion turns to the standard developed in Federal Election
Commission v. The Christian Coalition, 52 F.Supp.2d 45 (D.D.C. 1999),
which addressed the issue of coordinated expenditures generally and
coordinated issue advocacy particularly. Sep. App. at 129. After first
discussing   the   court   of   appeals’   decision   in   Wisconsin Coalition and then
“putting   together”   the   standard   established   in   Christian Coalition with
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Wisconsin’s  statutory  language,  the  SEB  derived the following standard for
determining   if   “coordination   is   sufficient   to   treat   a   communication   (or   the  
expenditure  for  it)  as  a  contribution”  under  Wisconsin  law:
The communication is made at the request or
suggestion of the campaign (i.e., the candidate or
agents of the candidate); or, in the absence of a
request or suggestion from the campaign, if the
cooperation, consultation or coordination between
the two is such that the candidate or his/her agents
can exercise control over, or where there has been
substantial discussion or negotiation between the
campaign  and  the  spender  over,  a  communication’s:  
(1) contents; (2) timing; (3) location, mode, or
intended audience (e.g., choice between newspaper
or   radio   advertisement);;   or   (4)   “volume”   (e.g.,  
number of copies of printed materials or frequency
of media spots). Substantial discussion or
negotiation is such that the candidate and the
spender emerge as partners or joint venturers in the
expressive expenditure, but the candidate and
spender need not be equal partners.

Id. at 131.6 Under  this  standard,  the  SEB  acknowledged  that  the  “protection  
of   a   candidate’s   right   to   meet   and   discuss,   with   any   person   (including  
corporate persons), his or her philosophy, views and interests, and positions
on issues (including   voting   record),   is   absolute,”   but   noted   that   “[a]”  
candidate’s  (or  campaign’s)  right  to  discuss  campaign  strategy,  however,  is  

6

See Christian Coalition, 52 F.Supp.2d at 92.
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not  so  absolute.”  Id. at 132.7
This standard articulated in Op. El Bd 00-2  remains  the  GAB’s  view  
of Wisconsin law under which expenditures for communications
coordinated with a candidate can be treated and regulated as contributions
to the candidate, subjecting the expenditures to all applicable contribution
limitations and reporting requirements. Although there are fact specific
elements to the Christian Coalition standard adopted in Op. El Bd 00-2, the
“communications”  need  not  constitute  “express  advocacy”  in  order  for  the  
expenditures for such communications to be treated as contributions.
C.

The Scope of the John Doe Investigation Embraced
Conduct Subject to Regulation Under Wisconsin Law, As
Reaffirmed in Op. El B. 00-2.

Defendants   described   the   following   factors   as   “the   legal   predicate  
for  the  John  Doe  investigation”:  
 The  Supreme  Court’s   holding  in   Buckley that the First Amendment
7

In support of this distinction, the SEB cited Clifton v. Federal Election Commission,
114 F.3d 1309 (1st Cir. 1997), a case cited by the District Court in granting the
preliminary injunction.  Of  note,  the  SEB  opinion  explains:  “The First Circuit was not
saying that issue advocacy could be coordinated and it was not even saying that the
FEC could not promulgate a rule prohibiting coordination of issue advocacy. What
the court was saying was that the FEC could not attempt to prevent coordination with
a prophylactic rule against all oral contact between candidates and committees who
make expenditures after that contact. In other words, the FEC may promulgate a rule
proscribing illicit coordination,  but  the  rule  before  the  court  was  not  that  rule.”  Sep.  
App. 129 (emphasis added).
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does not invalidate campaign finance laws requiring identification of
contributors and contributions;
 The  court  of  appeals’  holding  in  Wisconsin Coalition that under the
Wisconsin campaign finance law expenditures coordinated with a
candidate   can   be   treated   as   “in   kind   contributions”   whether   or   not  
the expenditures involve express advocacy; and
 The language of Wis. Stat. § 11.10(4) providing that if a third party
“acts  with  the  cooperation  of  or  upon  consultation  with  a  candidate  
or agent or authorized committee of a candidate, or which acts in
concert with or at the request or suggestion of a candidate or agent or
authorized committee of a candidate, [it] is deemed a subcommittee
of  the  candidate’s  personal  campaign  committee.”
MTD Brief at 16-18; ECF Doc 76.8
In the John Doe investigation, the Defendants were seeking, among

8

These  predicates  are  set  out  in  Defendants’  joint  brief  in  support  of  their  appeals  from  
the   order   denying   their   motions   to   dismiss   (the   “MTD   Brief”)   and   are   based on
defendant  Schmitz’s  Brief  filed  with  the  John  Doe  judge  in  opposition  to  a  motion  to  
quash the subpoenas. Sep. App. 73-101.
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other things,9 evidence of coordinated communications similar to that at
issue in Wisconsin Coalition, supra. They were guided by the standard
governing when coordinated communications could be treated as
contributions, the type of conduct at issue in Wisconsin Coalition, clarified
by the SEB in Op. El Bd 00-2, adopting the Christian Coalition standard.
When the GAB reaffirmed Op. El Bd 00-2 on March 26, 2008, it adopted
that standard. Pursuant to Wis. Stat. § 5.05(6a), that standard had the force
and effect of law. In addition, as Defendants note, Wis. Stat. § 11.10(4)
provided an additional valid predicate under state law for seeking evidence
whether the parties under  investigation  had  acted  “with  the  cooperation  of  
or upon consultation with a candidate or agent or authorized committee of a
candidate, or ... in concert with or at the request or suggestion of a
candidate or agent or authorized committee of a candidate.”  In  such  event,  
parties   such   as   WCFG   would   be   “deemed   a   subcommittee   of   the  
candidate’s   personal   campaign   committee,”   which   would   trigger  
contribution and disbursement reporting requirements by the candidates.
These provisions of state law supported Defendants’   conduct   in  
9

The brief filed by Defendant Schmitz with the John Doe Judge in opposition to a
motion to quash the subpoenas details the evidence relied upon by Defendants in
initiating the John Doe proceeding. Sep. App. 79-82.
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petitioning to open the John Doe investigation and seeking the issuance of
subpoenas and search warrants, all of which WCFG alleged were done in
violation of its First Amendment rights. Whether Defendants ultimately
would have been able to muster sufficient evidence to support criminal
charges against WCFG is not the relevant standard for purposes of
determining whether Defendants were entitled to qualified immunity and
whether the court should have entered a preliminary injunction. The issue
for   purposes   of   Defendants’   potential   liability   under   42   U.S.C.   § 1983 is
whether   by   investigating   WCFG’s   conduct   Defendants   violated   “clearly  
established”  constitutional  rights.  See MTD Brief at 33-43.
Under state law, as construed by the GAB acting within the scope of
its authority, there is no clearly established right to engage in coordinated
issue advocacy free of regulation under the campaign finance law.
Defendants’  conduct  in  opening  the  John  Doe  investigation was not merely
“not  violative”  of  clearly  established  law,  it  was  consistent  with  prevailing  
law as construed by the GAB, the agency responsible for its administration
and enforcement. Accordingly, even if this Court was to conclude that Op.
El Bd 00-2 as reaffirmed by the GAB is constitutionally infirm, that
conclusion does not strip Defendants of the cloak of qualified immunity.
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This  Court’s  Recent  Decision  in  Barland II Has No Impact
On Issues Related To Coordinated Expenditures.

More than a month after the District Court entered its Decision and
Order  denying  Defendants’  motions  to  dismiss  (R.  83),  and  approximately  
one week after the District Court entered its Decision and Order granting a
preliminary injunction (R. 181), this court issued its decision in Wisconsin
Right   To   Life,   Inc.   v.   Barland   (“Barland   II”), 751 F.3d 804 (7th Cir.
2014).10 Barland II addressed   a   variety   of   issues   under   Wisconsin’s  
campaign finance law, but the resolution of those issues has no bearing on
those presented here, because the Barland II issues involved independent
and not coordinated expenditures that become contributions.
In describing the plaintiffs in Barland II, a social welfare
organization under IRS Code § 501(c)(4) and its related political action
committee  (collectively,  “WRTL”),  this  Court  stated  that:
Neither the organization nor its state PAC
contributes to candidates or other political
committees, nor are they connected with candidates,
their campaign committees, or political parties. That
is to say, they operate independently of candidates
and their campaign committees.

Barland II, 751 F.3d at 809. Because the issues in Barland II involved an
10

Because Barland II was decided after the District Court entered the orders at issue, it
could  not  have  factored  into  the  District  Court’s  reasoning.
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assumed  predicate  that  any  expenditures  were  “independent”  of  candidates  
and their committees, Barland II simply does not address the issue in this
case,   whether   WCFG’s   expenditures   for   issue   advocacy   can   be   treated   as  
contributions to a candidate if those expenditures were coordinated with the
candidate or, more specifically, whether the coordination between FOSW
and WCFG was so pervasive that WCFG is treated as a subcommittee of
FOSW.
Nor does the narrow construction given to the definitions of
“political  purposes”  in  Wis.  Stat.  § 11.01(16)  and  “political  committee”  in  
GAB § 1.28(1)(a), that is, as limited to express advocacy or its functional
equivalent, have any bearing here. The limiting construction applies only to
independent  “political  speakers  other  than  candidates,  their  committees,  and  
political  parties  ….”  Barland II, 751 F.3d at 834. The limiting construction
does not apply to regulation of contributions or conduct of candidates or
their personal campaign committees. In Wis. Right to Life State Political
Action  Comm.  v.  Barland  (“Barland  I”),  664  F.3d  139,  152  (7th  Cir.  2011),  
this Court emphasized   that   “ever   since   Buckley ... the Supreme Court has
drawn a distinction between restrictions on expenditures for political
speech and restrictions on contributions to   candidates.”   (Emphasis   in  
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original.) The Barland I Court   specifically   stated:   “The   First Amendment
permits   the   government   to   regulate   coordinated   expenditures.”   Id. at 155.
The Barland II Court also  notes  that  the  Supreme  Court’s  recent  decision  in  
McCutcheon v. Fed. Election Commn, ___ U.S. ___, 134 S. Ct. 1434, 1464,
188 L. Ed. 2d 468 (2014) does not disturb the Buckley distinction between
contributions and independent expenditures. 751 F.3d at 811-12.
Even after Barland II, expenditures for coordinated communications
are  constitutionally  treated  as  “in  kind  contributions”  under  Wisconsin  law.  
This triggers reporting obligations applicable to the candidates and
registration and reporting requirements as to WCFG. In addition, since the
limiting construction of Wisconsin statutes by Barland II does not apply to
the  conduct  of  a  candidate  or  a  candidate’s  personal  campaign  committee,  if  
(under the second theory underlying the investigation) the communications
of  WCFG  amounted  to  “acts with the cooperation of or upon consultation
with a candidate or agent or authorized committee of a candidate, or [done]
in concert with or at the request or suggestion of a candidate or agent or
authorized   committee   of   a   candidate,”   within   Wis.   Stat. § 11.10(4), then
WCFG   is   deemed   a   subcommittee   of   the   candidate’s   personal   campaign  
committee,   triggering   reporting   requirements   of   the   candidate’s   personal  
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campaign committee for all contributions and disbursements received or
made by WCFG under Wisconsin law. Additionally, as a subcommittee of
the   candidate’s   personal   campaign   committee,   WCFG   also   is   subject   to  
contribution limits and source prohibitions under Wisconsin law.
Simply put, if WCFG engaged in coordinated issue advocacy with a
candidate, it is not an independent group under Barland II. Under such
circumstances, it is treated as having made regulated contributions to a
candidate   with   whom   it   coordinated,   or   it   is   treated   as   a   candidate’s   subcommittee.  Accordingly,  neither  the  court’s  holdings of Barland II, nor its
analytic   framework,   have   any   bearing   on   WCFG’s   conduct   which   was  
under investigation.
II.

COORDINATED ISSUE ADVOCACY IS NOT PROTECTED
BY THE FIRST AMENDMENT.
The distinction between independent expenditures and coordinated

expenditures for purposes of the First Amendment dates back to Buckley,
decided   in   1976.   This   distinction   has   been   at   the   heart   of   Wisconsin’s  
campaign finance law, as administered by the SEB and later by the GAB,
since Buckley established the distinction between independent expenditures
and coordinated expenditures.
Although post-Buckley decisions have eroded other margins of
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campaign finance laws on First Amendment grounds, that erosion has not
changed the landscape relative to the issue presented in this case. No court,
certainly not the United States Supreme Court, has taken the constitutional
leap urged by WCFG here, a departure from existing law which obliterates
Buckley’s distinction between independent and coordinated expenditures.
A.

The Supreme Court Continues to Recognize That
Coordinated Expenditures Can Be Treated As
Contributions to a Candidate.

Notwithstanding   WCFG’s   claim   of   a   constitutional   right   to   engage  
in coordinated issue advocacy, no authority explicitly recognizes such a
right. This is not surprising. As Bradley Smith, a former Commissioner and
Chair  of  the  Federal  Elections  Commission  (“FEC”),  recently  noted:
In fact, more than 35 years after Buckley was
decided, there has still been remarkably little
analysis of the theory of coordination and
independent
expenditures,
by
courts
or
commentators. Buckley’s attention to the issue is
limited   to   noting,   in   passing,   that   “controlled   or  
coordinated
expenditures
are
treated
as
contributions, rather than expenditures under the
Act.”

B.A. Smith,11 “Super  Pacs”  and  the  Role  of  “Coordination”  in  Campaign  
Finance   Law   (herein,   “Smith”), 49 Willamette L. Rev. 603, 606 (2013),

11

Smith served as a Commissioner, and later the Chair, of the FEC from 2000 to 2005.
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quoting Buckley, 424 U.S. at 46. Supreme Court case law bears out this
observation. Since Buckley, the Court has continued, with almost clocklike
regularity, to cite with approval and thus essentially reaffirm Buckley’s
distinction between independent and coordinated expenditures.
In Fed.   Election   Comm’n   v.   Nat’l   Conservative   Political   Action  
Comm., 470 U.S. 480, 498, 105 S. Ct. 1459, 84 L. Ed. 2d 455 (1985),
although invalidating sec. 9012(f) of FECA, which limited expenditures by
independent committees, the Court quoted Buckley’s language stating that
“the   absence   of   prearrangement   and   coordination undermines the value of
the expenditure to the candidate, and thereby alleviates the danger that
expenditures will be given as a quid pro quo for improper commitments
from   the   candidate.”   Five   years   later,   in   Austin v. Michigan Chamber of
Commerce, 494 U.S. 652, 702, 110 S. Ct. 1391, 1420, 108 L. Ed. 2d 652
(1990) overruled on other grounds by Citizens United v. Fed. Election
Comm’n, 558 U.S. 310, 130 S. Ct. 876, 175 L. Ed. 2d 753 (2010), the Court
again cited with approval Buckley’s language stating that the absence of
prearrangement and coordination alleviates the danger that expenditures
will be given as a quid pro quo for improper commitments from the
candidate. Five years later, in McIntyre   v.   Ohio   Elections   Comm’n, 514
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U.S. 334, 353 n. 14, 115 S. Ct. 1511, 131 L. Ed. 2d 426 (1995), the Court
did so again.
In   1996,   the   Court   rejected   the   FEC’s   assertion   that   all   party  
expenditures should be ipso facto treated as coordinated, but the Court did
not question that party expenditures could be regulated if coordinated.
Colorado   Republican   Fed.   Campaign   Comm.   v.   Fed.   Election   Comm’n  
(Colorado   Republican   I”), 518 U.S. 604, 116 S. Ct. 2309, 135 L. Ed. 2d
795 (1996).12 Five years later, in Fed.   Election   Comm’n   v.   Colorado  
Republican Fed. Campaign Comm. (Colorado Republican   II”), 533 U.S.
431, 121 S. Ct. 2351, 150 L. Ed. 2d 461 (2001), the Court declined to
constitutionalize   the   opposite   proposition,   rejecting   the   Party’s   assertion  
that it should be ipso facto free to coordinate expenditures with candidates.
In doing  so,  the  Court  stated  that  a  party  “is  in  the  same  position  as  some  
individuals and PACs, as to whom coordinated spending limits have
already been held valid.”  533  U.S.  at  455,  citing  Buckley, 424 U.S. at 46–
47 (emphasis added). Two years later, in rejecting a constitutional
12

Discussing  that  decision  four  years  later,  the  Court  referred  to  “the  ‘constitutionally  
significant  fact’  that  there  was  no  ‘coordination  between  the  candidate  and  the  source  
of the  expenditure’,”  stating  that  “Colorado Republican thus goes hand in hand with
Buckley,  not  toe  to  toe.”  Nixon  v.  Shrink  Missouri  Gov’t  PAC, 528 U.S. 377, 392-93,
120 S. Ct. 897, 907, 145 L. Ed. 2d 886 (2000), quoting Colorado Republican I, 518
U.S. at 617-18.
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challenge to section 202 of Bipartisan Campaign Reform Act of 2002
(“BCRA”),  the  Court  stated  “there  is  no  reason  why  Congress  may  not  treat  
coordinated disbursements for electioneering communications in the same
way it treats all other   coordinated   expenditures.”   McConnell v. FEC, 540
U.S. 93 (2003) overruled on other grounds by Citizens United, 558 U.S.
310. The Court did not suggest that the First Amendment limited regulation
to  a  subset  of  communications  constituting  “express  advocacy.”
Subsequent to McConnell, federal courts considered the validity of
proposed FEC rules defining circumstances under which expenditures for
coordinated communications could be treated as contributions under
BCRA.  Describing  the  proposed  rules  as  “lax,”  the United States Court of
Appeals   for   the   District   of   Columbia   held   that   because   the   “express  
advocacy”   standard   adopted   by   the   FEC   did   not   adequately   separate  
election-related   advocacy   from   other   activity   falling   outside   FECA’s  
expenditure definition, the   proposed   regulation   “runs   counter”   to   BCRA’s  
purpose and therefore failed. Shays  v.  Fed.  Election  Comm’n  (“Shays  III”),
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528 F.3d 914, 925-26 (D.C.Cir. 2008).13 Although not a Supreme Court
decision, Shays III does not signal a constitutionally-mandated retreat
limiting the right to regulate communications coordinated with a candidate
to the subset of express advocacy; it signals the opposite.
In subsequently overruling Austin and McConnell and determining
that the ban on independent corporate expenditures for   “electioneering  
communications”  under  sec.  203  of  BCRA  violated  the  First  Amendment,  
the Court again quoted with approval the language of Buckley recognizing
the distinction of constitutional import between independent and
coordinated expenditures. See Citizens United, 558 U.S. at 357-58   (“The  
absence of prearrangement and coordination of an expenditure with the
candidate or his agent not only undermines the value of the expenditure to

13

The rules at issue in Shays III provided a safe harbor whereby candidates were free to
coordinate with outside groups so long as ads funded by those groups did not include
the   “magic   words”   which   clearly   constitute   “express   advocacy”   or   did   not   recycle
campaign materials if those ads aired outside a 90 day window prior to a federal
election. Earlier draft rules previously struck down had a 120 day window. The Shays
III court noted that:
Under the present rules, any lawyer worth her salt, if asked by an
organization   how   to   influence   a   federal   candidate’s   election,   would  
undoubtedly point to the possibility of coordinating pre-window
expenditures.   The   FEC’s   claim   that   no   one   will   take   advantage   of   the  
enormous loophole it has created ignores both history and human nature.
528 F.3d at 928.
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the candidate, but also alleviates the danger that expenditures will be given
as  a  quid  pro  quo  for  improper  commitments  from  the  candidate.”)  (quoting  
Buckley, 424 U.S. at 47).
In 34 years of Supreme Court jurisprudence, from Buckley through
Citizens United, the Court has adhered to Buckley’s distinction regarding
the scope of First Amendment protection afforded to independent as
opposed to coordinated expenditures. The Court has done so even as other
facets of campaign finance law have fallen under First Amendment
challenges. The continued vitality of the Buckley distinction has been
recognized by this Court subsequent to Citizens United. See Ctr. for
Individual   Freedom   v.   Madigan   (“CIF”), 697 F.3d 464, 495-96 (7th Cir.
2012) (rejecting argument that definition of coordination under Illinois law
was unconstitutionally vague,   noting   that   it   was   “no   less   clear   than   the  
federal   definition,   which   has   long   passed   muster   in   the   Supreme   Court”);;  
Barland I, 664 F.3d at 152-54 (emphasizing continued validity of Buckley’s
distinction between restrictions on expenditures for political speech and
restrictions on contributions to candidates).
B.

The McCutcheon Decision Has No Bearing On The Law
As It Impacts Coordinated Expenditures.

Despite   the   Supreme   Court’s   continued   adherence   to   Buckley’s
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distinction between independent and coordinated expenditures, the District
Court  stated,  “Buckley’s distinction between contributions and expenditures
appears   tenuous.”   R.   181:25,   citing   McCutcheon, 134 S. Ct. at 1464
(Thomas, J., concurring). Although the District Court relied heavily on
McCutcheon,14 its holding has no bearing on Buckley’s distinction between
independent and coordinated expenditures. The issue in McCutcheon
involved  the  constitutionality  of  “aggregate”  contribution  limits  – aggregate
meaning the total sum of contributions an individual could lawfully make
to candidates (plural) as opposed to a candidate (singular). The
McCutcheon Court   specifically   stated   that   “this   case   does   not   involve   any  
challenge to the base limits, which we have previously upheld as serving
the permissible objective  of  combatting  corruption.”  134  S.  Ct.  at  1442.
Notably, in reaching its decision on the aggregate limits issue, the
McCutcheon Court stated that:
The parties and amici curiae spend significant
energy debating whether the line that Buckley drew
between contributions and expenditures should
14

That the District Court relied on a case articulating new law decided after the
commencement   of   this   action   is   inconsistent   with   the   law   having   been   “clearly  
established.”   See Defendants’   MTD   Brief   at   40,   citing   Anderson v. Creighton, 483
U.S.   635,   641   (1987)   (“Qualified   immunity   must   be   analyzed   ‘in   light   of   clearly  
established  law,’  that  is,  the  law  at  the  time  the  constitutional  violation  is  alleged  to  
have  occurred.”)
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remain the law. Notwithstanding the robust debate,
we   see   no   need   in   this   case   to   revisit   Buckley’s  
distinction between contributions and expenditures
and the corollary distinction in the applicable
standards of review. Buckley held that the
Government’s   interest   in   preventing   quid   pro   quo  
corruption   or   its   appearance   was   “sufficiently  
important,”   id.,   at   26–27, 96 S.Ct. 612; we have
elsewhere stated that the same interest may properly
be  labeled  “compelling,”  see National Conservative
Political Action Comm., 470 U.S., at 496–497, 105
S.Ct. 1459, so that the interest would satisfy even
strict scrutiny.

Id. at 1445-46 (emphasis added). Accordingly, McCutcheon does not signal
a constitutional retreat from the Buckley distinction, one recognized and
applied by courts and regulatory agencies for nearly 40 years.
McCutcheon contains no verbiage suggesting an implied, much less
an explicit, disavowal of the Buckley concept that coordinated expenditures
are treated as contributions. Instead, the McCutcheon Court quoted with
approval Buckley’s key verbiage supporting the distinction. 134 S. Ct. at
1454, quoting Citizens United, 558 U.S. at 357, in turn quoting Buckley,
424   U.S.   at   47   (“[t]he   absence   of   prearrangement and coordination of an
expenditure with the candidate or his agent ... undermines the value of the
expenditure   to   the   candidate.”).   Thus,   McCutcheon can only be read as a
continued reaffirmation of Buckley’s constitutional distinction between
independent and coordinated expenditures.
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Sound Reasons Exist for the Continued Distinction
Between Independent and Coordinated Expenditures.

Despite  the  District  Court’s  concerns  as  to  the  impact  of  regulations  
affecting coordinated communications, sound reasons exist for the rule.
Former FEC Chair and Commissioner Smith made the case succinctly:
Some   type   of   “anti-coordination   rule”   is  
generally presumed to be necessary for any system
of campaign finance regulation that relies on
limitations and prohibitions on spending and
contributing funds, and that hopes to remain
effective. The typical approach is to treat
coordinated spending as a contribution to the
candidate’s  campaign,  subject   to   both   the  limits  on  
campaign giving and, if applicable, campaign
spending. Absent such a rule, limitations on
financial contributions to candidate campaigns, or
on spending by those campaigns, are circumvented
with relative ease through the simple expedient of
the candidate (or his campaign manager or other
agent) directing a would-be donor on precisely how
to spend money to benefit the campaign. Limits on
coordinated activity are, therefore, a means of
preventing circumvention of the core limits on
contributions to candidates and candidate spending.

Smith at 607-08 (emphasis added). In rejecting a challenge to the Illinois
campaign   finance   law’s   disclosure   requirements,   alleging   the   law   was  
vague and overbroad because it regulated as political committees groups
that   do   not   have   as   their   “major   purpose”   the   election   of   a   candidate, this
Court   observed   that   “limiting   disclosure   requirements   to   groups   with   the  
major purpose of influencing elections would allow even those very groups
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to   circumvent   the   law   with   ease.”   CIF, 697 F.3d at 489. The CIF Court
added  that  the  “Supreme  Court  has  frequently  warned  of  the  ‘hard  lesson  of  
circumvention’   in   campaign   finance   regulation.”   Id., quoting McConnell,
540   U.S.   at   165.   Accordingly,   disclosure   provisions   which   attempted   “to  
reduce   this   risk   of   circumvention   by   defining   ‘political   committee’ to
include groups that either coordinate expenditures with campaigns and
parties or that run ads that are unambiguous appeals to vote a particular
way”  were  consistent  with  the  Buckley distinction between independent and
coordinated expenditures and were not constitutionally overbroad. Id., 697
F.3d at 489-90.
In   focusing   on   what   it   described   as   “defendant’s   efforts   to   regulate  
the   plaintiffs’   issue   advocacy   speech,”   the   District   Court   disregarded   the  
potential subterfuge of using coordinated communications to circumvent
constitutionally valid requirements as to contribution limits and disclosures.
To the extent the District Court had legitimate concerns about the potential
for a chilling effect on speech, the First Amendment does not mandate
“green   lighting”   all   coordinated   communications   other   than   the   subset   of  
communications constituting express advocacy. See Christian Coalition, 52
F.   Supp.   2d   at   88   (“importing   the   ‘express   advocacy’   standard   into   [the]  
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contribution prohibition [of § 441(b) of FECA] would misread Buckley and
collapse

the

distinction

between

contributions

and

independent

expenditures   in   such   a   way   as   to   give   short   shrift   to   the   government’s  
compelling interest in preventing real and perceived corruption that can
flow from large campaign contributions”).
Speech coordinated with a candidate is reasonably construed as a
“thing  of  value”  to  and  “authorized”  by  the  candidate,  amounting  to  an  “inkind  contribution”  under  Wis.Adm.Code  §  GAB  1.20(1)(e),  whether  or  not  
it constitutes express advocacy. The reasonable and constitutional answer to
the  District  Court’s  concerns  is  a  fact  specific  standard,  such  as  the  GAB’s  
Christian Coalition standard. Applying this standard, factors such as the
content, timing, and mode of communication, the intended audience and the
“volume”   of   the   communications   are   material   to   determining   whether   the  
communications   were   made   in   such   a   way   that   “the   candidate   and   the  
spender emerge as partners or joint venturers in the expressive expenditure
….”   Sep.   App.   at   129.   To   be brought into the regulatory net under this
standard   requires   far   more   than   merely   brushing   a   candidate’s   sleeve,   or  

31

(41 of 45)

Case: 14-1822

Document: 88-2

Filed: 08/08/2014

Pages: 42

discussing shared philosophies or beliefs with a candidate at a fundraiser.15
Defendants opened a John Doe investigation after showing a neutral
magistrate, the John Doe Judge, prima facie evidence of expenditures
coordinated with a candidate. Erroneously concluding that the expenditures
under investigation could not be subject to regulation under state or federal
law unless the expenditures involved express advocacy, the District Court
prematurely shut down the investigation. The District Court should not
have shut down a valid investigation before Defendants could determine if
the evidence could support criminal charges under the applicable Christian
Coalition standard; the District Court should have dismissed this lawsuit.
CONCLUSION
The GAB respectfully recommends that the court reverse the District
Court’s   Orders   denying   Defendants’   motions   to   dismiss   and   granting  
WCFG’s  motion  for  a  preliminary injunction.

15

The District Court suggested that a charitable fundraiser coordinated with the Boy
Scouts could result in the Scouts becoming a campaign subcommittee subject to the
requirements and limitations of Wisconsin campaign-finance laws, exposing them to
civil and criminal penalties. R. 181:20 n.8.
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Now for the Good News | Wisconsin Club for Growth

Wisconsin Club for Growth
The Club for Growth is a national network of over 40,000 men and women, from all walks of life, who
believe that prosperity and opportunity come through economic freedom.

Now for the Good News
NOVEMBER 8, 2012
For nearly two years, liberal thugs have subjected Wisconsin to angry protests, lawsuits and
perpetual elections. Yet after spending tens of millions of dollars in special interest money to
defeat Governor Walker, his legislative allies and their reform agenda, they have exactly nothing
to show for it.
Wisconsin Conservatives on the other hand, have significant cause for celebration.
In January 2011, the GOP held majorities of 19-14 in the state senate and 60-39 in the state
assembly. Special and recall elections in 2011 and 2012 cost the GOP a net of one seat in the
assembly and 3 in the senate. Last night conservatives flipped the state senate and grew our
majority in the state assembly. The final score for the GOP is 18-15 in the state senate and 60-39 in
the assembly.
That means Governor Walker and the legislature have a mandate to pass pro-growth policies, like
iron mining legislation, tax cuts, regulatory relief, and education reform.
Thanks to your support, once again Wisconsin Club for Growth played a pivitol role in last nights
results. In the last three weeks alone, the Club aired over $1,500,000 in network televison ads in
Green Bay to educate voters on the records of Senator Jessica King and Senator Dave Hanson.
King cast the deciding vote to kill the mine in Northern Wisconsin and the 3,000 jobs that came
with it. When you put politics ahead of creating good paying jobs for Wisconsin families, you
should be prepared to lose your own.
The re-election of President Barrack Obama has conservatives across the country shaking their
heads in disbelief. But Wisconsin conservatives have reason to celebrate and a lot of work to do.
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FILED UNDER NEWSLETTER
About Wisconsin Club for Growth
The Club for Growth is a national network of over 40,000 men and women, from all walks of life,
who believe that prosperity and opportunity come through economic freedom. Wisconsin Club
for Growth, Inc. is dedicated to informing, educating and rallying citizens of Wisconsin to
embrace and enact policies that lead to sustained economic growth, limited government, and
minimal taxation. Wisconsin Club for Growth can and will have an enormous impact on the
direction of our state. Wisconsin Club for Growth believes that effective lobbying is done at all
stages of the budget cycle, including when our leaders make public promises and can be
encouraged to support policies that spur economic growth. Wisconsin Club for Growth believes
we must support pro-growth policies and encourage public officials with backbones to remain
truly committed to making our economy and our state stronger. Wisconsin Club for Growth
believes our leaders must stand up to the tax and spend mentality in Madison and work tirelessly
to cut taxes and unleash the power of the free-market.
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